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mantiie temtiebeiten The report of the Standing Law Committee 
in 1907. to the American Bankers’ Association, which 
with reports of other committees to the Asso- 
ciation has been issued in advance of the annual Convention, is pub- 
lished in full in this number of the JournaL. The report, although 
not fully complete in its record of new laws owing to the early date 
at which it was prepared, nevertheless indicates the vast amount of 
legislation which has been enacted during the present year affecting 
banks and the banking business; and the diverse character of much 
of this legislation emphasizes the necessity for uniformity in the laws 
of the different states upon banking matters wherever such uniformity 
is practicable or desirable. 

The report, in its concluding paragraph, calls attention to this 
necessity in the following language: 

‘*One of the main objects of this Committee is to promote uni- 
formity in the laws of the different States wherever such uniformity 
is practicable or desirable, and the Committees of State Bankers’ Asso- 
ciations who are working for legislation in their respective States are 
requested to correspond with this Committee with reference to new 
legislation sought to be introduced, to the end that uniformity may be 
attained as far as practicable. We have at hand copies of banking 
laws and other laws affecting the banking business which have been 
passed in the different states; also drafts of laws which have been in- 
troduced but not passed: and many opinions of Attorneys-General 
construing new laws. This information is valuable, and is at the ser- 
vice of Legislative workers in State Associations who desire the best 
and most effective drafts, as well as those most conducive to uniformity.” 

A majority of the state legislatures hold biennial sessions in the 
odd numbered years and have therefore completed their labors until 
1409, but there are a number of states whose legislatures will meet in 
1908 before whom legislation of importance to the banking and com- 
mercial interests will be brought; and even in those states where the 
legislatures do not meet until 1909, it is none too early to lay the plans 
for a campaign for uniform and beneficial laws. The Standing Law 
Committee has received the hearty co-operation of those committees of 
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state bankers’ associations who are charged with the duty of looking 
after legislation in their respective states and a continuance of this 
co-operation in the future is looked for. The situation in this country 
with respect to its governing laws is unique; some fifty independent 
legislative and judicial bodies make and declare the laws in their res- 
pective states, not alone upon matters of local concern and regulation 
but upon subjects common to the people of all the states and these in- 
clude multitudinous banking and mercantile transactions between 
citizens of the respective states. It is obvious that upon all these 
matters of common interest, the state laws should be uniform and not 
conflicting. In the past, the commercial and banking interests have 
been enormously injured and hampered by conflicting state laws upon 
bills and notes; the Negotiable Instruments Law now enacted with 
substantial uniformity in thirty-five states and jurisdictions has af- 
forded a considerable measure of relief. There is like conflict in state 
laws governing quasi-negotiable documents of title such as warehouse 
receipts, bills of lading and certificates of stock which are used as a 
basis of credit in interstate dealings, not to speak of the inadequacy 
of state laws to confer the necessary commercial characteristics upon 
these documents. A movement is now under way to improve and 
make uniform the state laws governing these subjects. A uniform 
Warehouse Receipt Act has been drafted for, and recommended for 
adoption by, the Conference of Commissioners on Uniform State Laws 
representing the different states and has already been enacted in six 
states. A uniform law for state enactment governing bills of lading 
has been drafted and again re-drafted for the same body, and a third 
draft will be considered next year. Upon this subject, also, as our 
readers have been fully informed, the committee on bills of lading of 
the American Bankers’ Association has perfected a draft of a law to be 
urged upon Congress for enactment governing bills used in interstate 
commerce prescribing such regulations as are essential to the security 
of the document as a transferable instrument of credit and, further- 
more, the Interstate Commerce Commission has prescribed for all the 
railroads in the country (subject to amendment next month) a uniform 
bill of lading which, although it does not contain such regulations pro- 
tecting assignees as the law alone can confer, nevertheless will be of 
vast benefit in supplanting the numerous and uncertain forms of bills 
issued by different railroads throughout the country. 

A draft for a uniform law governing certificates of stock will also 
be perfected in the future and recommended for enactment by the 
Commissioners on Uniform State Laws, and a further draft govern- 
ing the law of Partnership. A uniform law on the subject of Sales 
has already been perfected and recommended, and during the present 
year has been enacted in two states and one territory. 

Sufficient has been said to show that there is a vast work ahead in 
the line of improving and making uniform the laws governing quasi- 
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negotiable documents of title and other subjects of banking concern 
and upon this work the Standing Law Committee has embarked and 
is actually engaged. 

It is not sufficient that the Negotiable Instruments Law as at pres- 
ent enacted, is substantially uniform in the different states; it must 
be kept uniform. Amendments have already been made in some of 
the states which cause a departure from uniformity. Many amend- 
ments of, or additions to this law, are doubtless desirable in the inter- 
est of more definite and complete government of the subjects which 
it covers, but all such amendments should be made with an eye to 
uniformity, and it will require no little effort to attain and to main- 
tain this result. Likewise as to other codes of uniform laws govern- 
ing quasi-negotiable documents of title. But apart from codes, such 
as the Negotiable Instruments Law and the Warehouse Receipts Act 
providing the main rules governing negotiable instruments and ware- 
house receipts respectively, there have been enacted and are in pros- 
pect of enactment numerous special matters of statutory regulation 
which, in the interest of interstate banking and commercial dealings 
should be made as uniform and as like as possible. A perusal of the 
report of the Standing Law Committee will show the hundred or 
more topics which have been legislated upon this year in the differ- 
ent states relating to the organization, management and control of 
banking institutions and the conduct of banking and mercantile busi- 
ness and that, in many instances, little regard has been given to uni- 
formity. A persistent and continuous effort will be made by the 
Standing Law Committee along the line of uniformity of future en- 
actment, wherever such uniformity is practicable, and its desirability 
in such cases will be impressed upon those charged with the duty of 
making laws. 

atimasrensttben An interesting case is reported in this number 
of Municipal Bonds. from New Jersey, involving the right of a 
bank to hold certain municipal bonds which 
had been entrusted to the mayor of a municipality and wrongfully 
pledged by him to secure a personal loan, the bank acting in perfect 
good faith and not being aware of any wrongdoing on the part of the 
pledgor. The municipal bonds in question bore the signature of the 
mayor and had been left in his custody. The court holds the bank 
protected. Two propositions are decided (1) the bond possessed all 
the requisites of negotiable instruments under the Negotiable In- 
struments Law (2) the fact that they were pledged by the person who 
had signed them in an official capacity did not charge the bank 
with notice of a defect in his title or right to pledge them as belong- 
ing to him personally. 

Concerning this last proposition, bankers are aware of many cases 

under the law merchant where the fact of the person negotiating an 
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instrument signed by him in an official capacity for a personal debt or 
transaction—as for example, a cashier of a bank or treasurer of a 
corporation paying his private debt by a check signed by him in his 
official capacity—has been held to put the taker on inquiry and charge 
him with notice of the officer’s want of authority, if such be the fact: 
depriving such taker of the rights of a holder in due course. But in 
this case, the New Jersey court holds the pledgee bank not charged 
with notice by reason of the fact that the person personally negotia- 
ting the bonds was the official who had signed them. It bases its de- 
cision upon that section of the Negotiable Instruments Law which 
provides that ‘‘to constitute notice of an infirmity in the instrument 
or defect in the title of the person negotiating the same, the person 
to whom it is negotiated must have had actual knowledge of the in- 
firmity or defect, or knowledge of such facts that his action in taking 
the instrument amounted to bad faith;”’ and it says: ‘‘ knowledge on 
the part of the bank that the person to whom it made the loan was 
the mayor of the Borough, if it had such knowledge, affords no 
ground for holding that its action in taking the bonds amounted to 
bad faith. Notwithstanding that Crotty executed them in his official 
capacity, he had as complete a right as any other citizen of the Bor- 
ough or any member of the public at large to become a purchaser of 
its securities, and the fact that he assumed to deal with them as his 
own in his transaction with the bank instead of being notice to it that 
he was betraying the trust reposed in him by the municipality and 
was fraudulently putting upon the market securities which had not 
been issued by it, justified the bank in believing that he was in fact 
just what he represented himself to be by his conduct, namely, the 
owner of the securities.” 

If this construction of the act in its effect on the free transferability 
of paper by persons who sign such paper officially and negotiate it 
personally, is to be universally followed, it will mean a sweeping 
away of all the old cases which hold purchasers charged with notice 
where they take paper signed by an official, which is given in his pri- 
vate transaction. It isa construction which enlarges the negotiability 
of paper in this class of cases, and it may be the best rule or policy 
for commercial interests. 


a The decision of the Appellate Division of the New 
Forged Checks. York Supreme Court, in Williamsburg Trust Com- 
pany against Tum Suden, which we published and 

commented upon in the August JourNaL, has aroused considerable 
attention in banking and mercantile circles. That was a case where 
Tum Suden, a grocer, had been in the habit of cashing checks drawn 
by a customer of the Williamsburg Trust Company and receiving 
payment from the bank. After this had been going on for some time, 
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a servant in the employ of the customer forged his name to four 
checks, at successive periods, making them payable to bearer, and 
procured the cash thereon from Tum Suden, who endorsed them and 
received payment. The court held that the bank was not bound and 
concluded by its mistake as to the genuineness of its customer's sig- 
nature, but could recover the money from Tum Suden, because: 
(1) His indorsement had the effect of diverting the bank from that 
careful scrutiny it would otherwise be likely to give the check; (2) The 
indorser who had put the check in circulation facilitated the forgery 
and occupied a different position from the holder of a forged check 
sanctioned by a prior indorsement; (3) The indorser, who forged the 
check, sustained the loss before the check was honored and could not 
transfer his loss to the bank and make it liable for a loss already sus- 
tained, especially where it was not shown the bank’s mistake preju- 
diced him; (4) The endorsement, not being necessary to the transfer 
of the check, was a guarantee of the signature of the drawer, and the 
bank had a right to believe the indorser was known to the drawer, by 
proper inquiry. For these reasons, the court held the case consti- 
tuted an exception to the old rule of the common law that the bank 
which pays a check upon which its customer’s signature is forged, is 
bound by the payment and cannot recover the money paid. 

One of our valued readers, speaking from the mercantile stand- 
point, criticizes this decision on the ground that the bank’s mistake in 
payment of the first forged check misled Tum Suden, the grocer, into 
cashing the subsequent ones; hence, that it should not have been al- 
lowed to recover the money paid to Tum Suden on such forged checks. 
But this is an equitable consideration which is weakened somewhat 
by the fact that Tum Suden has been in the habit of cashing checks 
bearing the genuine signature of the customer whose signature was 
later forged and therefore should have been reasonably familiar there- 
with. Where a merchant deals directly with the forger, and cashes 
forged checks purporting to be payable to bearer, as did Tum Suden in 
this case, thereby exchanging his good money for worthless paper, he 
has already suffered his loss, and it would seem inequitable to allow 
him to shift this loss upon the bank which has also mistaken the sig- 
nature and paid the amount of the forged checks to him, by denying 
the right of the bank to recover the money so paid. 

We think the decision of the Appellate Division in this case, allow- 
ing the Williamsburgh Trust Company to recover the money paid on 
the forged checks, and holding that under the circumstances the law 
will make an exception to the old rule which binds the bank in all 
cases where it mistakes a forged signature, is in accordance with prin- 
ciples of justice. We donot believe it is good law or sound public 
policy to visit the loss caused by mistaking a customer's signature, in 
all cases upon the bank which makes such mistake, relieving the 
holder who deals with the forger and is in first touch with him, from 
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all responsibility in the transaction. We think the responsibility for 
the loss should be placed upon the one or the other according to cir- 
cumstances. 

Our theory is, that in all cases where a holder will be in no worse 
position through the bank’s mistake, if compelled to refund, than he 
was in before receiving the money paid on a forged check, the bank 
should be entitled to recover; furthermore, even if the holder would 
be in a worse position, still if he was guilty of negligence in taking 
the check, recovery should be permitted, as his negligence, being the 
first, should outweigh the bank’s technical negligence in mistaking the 
signature; and we believe that the only cases in which the bank should 
be bound by its mistake in paying a check bearing the forged signa- 
ture of its customer, are where the holder, who receives payment has 
been without negligence in acquiring the check and has parted with 
value, after he has received the money, on faith of the check being 
genuine and its payment a valid one; or has otherwise been placed in 
a worse position, on faith of such payment. An increasing number of 
authorities are to this effect. 


ada, A peculiar case has arisen in Rhode Island in- 

et Bank Account. VOlving loss toa bank from the mispayment of 
a deposit. A man named Edward O'Neil car- 

ried an account in the New England Trust Company, of Providence. 
It seems that a judgment had been obtained against one Edward O'Neil, 
and the bank was garnished under execution against the judgment 
debtor. The bank tried to communicate with its depositor but with- 
out success, and, assuming that he must be the judgment debtor, it 
paid out the money as garnishee. In fact the judgment debtor was 
another person than the depositor, though having the same name. 
The depositor sued the bank and recovered. The court held that it 
was not excused by the identity of name and that its duty was to find 
out whether the judgment debtor in the suit wherein it was named as 
garnishee had funds on deposit with it. This duty it failed to fulfill. 
While an occurrence of this kind is unusual and not likely to hap- 
pen very often, the facts show how it is possible for a bank to lose 
money by making such a mistake. Ordinarily a bank pays the money 
of a depositor by check bearing his signature, which it knows. But 
this is a case where it pays money of a depositor without anv written 
order from him, by force of a writ levied against it as his debtor. If 
the depositor is the judgment debtor named in the writ, well and 
good; the bank is protected. But should it happen that he is an- 
other party of the same name, the bank is not protected as this case 
shows. While an unusual occurrence, it ought to be safeguarded 
against, and payment should not be made voluntarily until the bank 
has ascertained to its satisfaction that the judgment debtor is, un- 
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questionably, the party who has funds on deposit to his credit and not 
another party of the same name. 


False Publications !he recent publication in a New York news- 
Concerning Banks. paper of an alleged heavy defalcation in one 

of the leading banks of the Metropolis, describ- 
ing in minute detail the employment and activities of expert account- 
ants in straightening out tangled books and of detectives in running 
down the defaulter—statements which were false and unfounded in 
every particular—makes it a pertinent question whether the time is 
not ripe to urge the enactment of legislation making the publication 
of such false and reckless rumors affecting the standing of a bank, a 
criminal offense. 

On Monday morning, August 26th, that’ portion of the public who 
read the ‘‘ New York American ” had impressed upon their vision the 
following startling headlines: ‘‘CHEMICAL NATIONAL RE- 
PORTED ROBBED;” ‘Experts work all night on the Books of 
Famous ‘Hetty Green’ Bank;” ‘Police Seek an Employe;” 
‘*Amount of Reputed Theft Estimated at from $10,000 to $200,000; ” 
‘*Officers in Night Council,” etc. The article informed the reader 
that ‘*‘ Expert accountants were busy all yesterday and last night in 
the offices of the Chemical National Bank in lower Broadway, and it 
was reported that a large defalcation had been discovered in the big 
institution;” that ‘*‘ Detective Sergeant McCafferty, head of the bu- 
reau at Headquarters and several of his aides were out last night 
searching for one of the men in the cashier’s department who is de- 
clared to have disappeared with a large amount of money;” that ‘‘so 
involved have the books been left by the defaulter that the examina- 
tion was kept up by three expert accountants all last night and the 
extraordinary scene was visible from the sidewalk at midnight of 
three men bending over huge volumes and carefully adding up col- 
umns of figures,” and so on, ad nauseam, to the extent of a column 
and a half of sensational untruth. 

The only foundation for this mass of falsehood was that one of the 
employees of the bank had, a day or two previous, been granted a 
leave of absence for rest and recuperation, coupled with the further 
fact that workmen were busy during the holiday intervening between 
Saturday forenoon and Monday in fitting in new windows in the front 
of the bank’s building. 

With a bank less strong than the Chemical, such unfounded rumors 
might have resulted in a run, causing considerable loss and damage; 
in any case such reckless and unverified statements are inexcusable. 
They are the result of a policy of sensationalism in which the ascer- 
tainment and statement of truth is but a minor feature; the main 
thing is a story which will feed the appetite for excitement and cater 
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to the morbid tastes of a portion of the public. Whether it is a home 
whose sanctity is invaded and private sorrows magnified and laid 
bare, or an individual whose acts are misrepresented, or a bank whose 
credit is assailed, the policy is the same. 

At the present time, the laws seem inadequate to prevent or to 
punish such abuse of the liberty of the press. There is, of course, the 
civil action of libel which may be resorted to by an aggrieved person, 
but by reason of the requirements of proof and the various technicali- 
ties which may be interposed this remedy is, in many cases, ineffec- 
tual. So far as banks are concerned, something more specific, and in 
the line of criminal punishment, is necessary to check the continu- 
ance of such abuses. 

In this connection it is of interest to refer to the following statute 
which has been enacted the present year by the Legislature of New 
Jersey: 

Chapter No. 50, Laws of 1907. Be it enacted, etc. 

1. Any person who shall wilfully or maliciously insti- 
gate, make, circulate or transmit to another or others 
any statement, untrue in fact, derogatory to the finan- 
cial condition or affecting the solvency or financial stand- 
ing of any bank, banking institution or trust company 
doing business in this state, or who shall counsel, aid or 
procure or induce another to start, transmit or circulate 


any such statement or rumor, shall be guilty of a misde- 
meanor. 


2. This Act shall take effect immediately. 
Approved April 12, 1907. 

This Act was passed through the efforts of the New Jersey Bank- 
ers’ Association and its object is to protect the banks by providing a 
punishment for reckless persons who publish or circulate, either by 
word of mouth or in print, untrue statements or rumors derogatory 
to the financial condition of a bank. A similar statute, enacted in the 
state of New York, would undoubtedly be of benefit in preventing 
the publication of such statements as have recently been made con- 
cerning the Chemical and make it incumbent upon the publishers of 
newspapers to first ascertain that a rumor concerning a bank defalca- 
tion was true, before giving it to the public, or suffer the criminal pen- 
alty for publication of a falsehood. 


mee Mackin The Attorney-General of Indiana, James Bing- 
See Seediacn. ham, has rendered an instructive opinion to the 
Auditor of State upon the right of the state 

banks to operate branches or agencies at places other than where the 
home office is located. The opinion holds that the state banks can- 
not lawfully conduct any part of their banking business by means of 
branch offices or agencies, and that to do so, involves liability to 
prosecution. The same rule applies to private banks. The Attorney- 
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General points to the Indiana statute under which state banks are 
organized, which requires the articles of incorporation to state the 
place where the bank is to be located and its operations carried on, 
‘‘ designating the county, city, or town,” and he shows that this law 
requires the designation of some particular place as the place of busi- 
ness of the bank, and contains no intimation that such a bank may 
have more than one place of business. He holds that to permit a 
state bank to authorize an agent to carry on the banking business at 
a place other than at the home office, would be merely to authorize a 
private banking business to be carried on in violation of the private 
banking laws of the state. 

This question of the right of state banks to operate branches in 
the absence of express statutory permission is destined to become a 
live one in many states. Many banks are now operating branches in 
different states, under general bank or corporation laws, and where 
such statutes designate a home office or place for the conducting of 
the business, they are likely to receive a similar construction, namely; 
that there is no legislative grant of power to operate branches or 
agencies at other places. It is well established that the national 
banks cannot operate branches, but the question as to state banks 
has not, as yet, been extensively raised. 


Private Banks ‘he Pennsylvania Legislature at its recent ses- 

in Pennsylvania. ‘sion passed an Act, which took effect June 7th, 

requiring ‘‘every person, firm and unincorpor- 

ated association in this Commonwealth who shall hereafter engage in 

the banking business” to ‘‘ report to and be subject to the supervision 

of the Commissioner of Banks, and to the laws governing his office at 
all times.” 

Banking Commissioner Berkey has called for an opinion as to 
whether this Act applies only to persons or firms engaged in the pri- 
vate banking business subsequent to the date of its enactment, or 
whether it applies also to all who were doing a private banking busi- 
ness at the time the law wentinto effect. The Attorney-General has 
rendered an opinion, copy of which is published elsewhere in this 
number, to the effect that the new law applies only to those persons, 
firms, or unincorporated associations, who began the banking busi- 
ness subsequent to the seventh day of June, 1907, when the Act was 
passed. This will result in two classes of private bankers in Pennsyl- 
vania, namely, those previously established in business, who are not 
required to report to the Bank Commissioner and are not under his 
supervision and those who hereafter engage in the business, who are 
so required. An interesting question may arise whether a previously 
established private banking firm will become subject to the law when, 
by death of a partner or otherwise, the firm is reorganized. Presum- 
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ably it will then become a new firm, and subject to the act requiring 
report and supervision, but as to this, probably the Attorney-General 
will be called upon for an official opinion when the occasion arises. 


Note Signea Where a man is so ignorant or stupid as to sign his 
by Trick. name to a negotiable promissory note placed before 
him for signature in the belief that he is signing a 
receipt for the amount named, such amount having just been paid him, 
it would seem that natural justice would require that he should pay 
the note to a bona fide holder who has purchased it in good faith and 
stand the loss, as between him and such purchaser, on the principle 
that when one of two innocent persons must suffer for the fraud of a 
third, he who has reposed the confidence and placed it within the 
power of the third person to commit the fraud must be the loser. 

But the Supreme Court of Maine does not take this view of the 
transaction. The Biddeford National Bank purchased a note signed 
under such circumstances and the court refuses to hold the maker 
liable. It holds the instrument a forgery, although the signature is 
genuine and that ‘‘in the absence of negligence or laches on the part 
of a person not intending to sign a promissory note, but who by fraud 
and deceit has been induced to sign an instrument which afterwards 
proves to be a promissory note, such note is not valid although in the 
hands of an innocent holder for value.” But if a signature made 
under such circumstances is not ‘‘negligence or laches,” what is? 


The Comptroller of the Currency announces that 
there were in existence at the close of business 
August 31, 6,582 national banking associations, with authorized capi- 
tal stock of $904,494,775; circulation outstanding secured by bonds, 
$556,945,917; circulation secured by deposits of lawful money, 
$47,110,404, making the total amount outstanding $604,056,321. 

During August, 39 associations, with aggregate capital of $2,120,000, 
were chartered. Since March 14, 1900, and under authority of the 
act of that date, charters were issued to 2,333 associations, with author- 
ized capital of $60,840,500, and during the same period, under author- 
ity of the act of 1864, charters were granted to 1,256 banks, with total 
capital of $150,712,800, making the number of banks and capital 
organized from March 14, 1900, to August 31, 1907, 3,589 and 
$211,553,300, respectively. 

The number of national banks in existence on March 14, 1890 was 
only 3,617. In the last seven and a half years the system has nearly 
doubled in number, which shows its increasing popularity. 


National Banks. 





A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs 
of business which have grown up and now exist in the 
United States governing the issue, use and 
redemption of the bank check. 


Vill. PAYMENT OF CHECKS (Continvep). 


. PayMENT OF CHecK AGaINsT LETTER OF CREDIT. 

. Cueck PayaBLE AT ANOTHER BANK. 

. PAYMENT OF CASHIER’s CHECK. 

. PayMENT Over CouNTER—SuUBSEQUENT DispuTE as TO AMOUNT. 
. PayMENT OF CuHecks Durinc Run. 
}. CHECK ON ForGOTTEN DeEposIT. 

. PAYMENT OF CHECK OF PARTY HAVING NO DEpPoOsIT. 


PAYMENT OF CHECK AGAINST LETTER OF CREDIT. 


LETTER OF CREDIT. 


FIRST NATIONAL BANK, 
BLANK, MO. 


To Whom It May Concern: 


We will pay checks signed John Smith to 
the amount of two thousand dollars. Any 


checks paid indorse on back of this letter. 
Mr. Smith’s signature is below. 


Peter Jones, Cashier. 


OMETIMES banks issue letters of credit to a purchaser for a stated 
amount, authorizing the purchaser to draw, and promising to 
honor, checks against the letter, and to be indorsed thereon, 

up to the amount named. Backed by the credit of such a letter, 
the holder can travel in a place where he is a stranger and negotiate 
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his checks upon the issuing bank, up to the limit of the letter, for 
such funds as he may need. Such letters are frequently issued 
by western banks to customers who travel into other counties and 
states for the purchase of live stock or other articles of commerce. 

On the preceding page is shown a common form of such a letter. 

There is one danger in the use of such a letter by a dishonest 
holder, namely, he may succeed in negotiating his checks on the 
bank without the production or disclosing the existence of the letter, 
before he has used up the credit by checks drawn against the letter, 
and the drawee bank, not knowing that such independent checks are 
not drawn against the letter, will honor them up to the limit, and then 
find itself liable for additional checks negotiated and purchased on 
the faith of its letter of credit. A bank in Missouri met with such a 
loss a few years ago. It issued a letter of credit for $1,000 in sub- 
stantially the form above set out. The holder who was traveling and 
purchasing mules negotiated ten checks aggregating $500.25 which 
were indorsed on the back of the letter and paid by the bank. Then 
he negotiated certain checks to a bank aggregating $389.80, the pur- 
chaser having no knowledge of the letter. The drawee likewise paid 
these checks. Lastly the holder of the letter negotiated checks for 
$499.75, on the faith of the letter, representing the undrawn balance 
as shown thereby. The drawee bank was compelled to make all these 
checks good (Bank of Seneca v. First National Bank of Carthage, 21 
B. L. J. 325). 


The remedy for this form of fraud would bea requirement, not 
only that the amount drawn must be indorsed on the letter but that 
the check itself contain a statement that it is drawn against letter of 
credit (described by number and otherwise) and that its amount is 
indorsed thereon. 


CHECK PAYABLE AT ANOTHER BANK. 

Checks are sometimes drawn on one bank containing a direction 
‘payable at’ another bank, which is located in another place than that 
of the drawee. We believe such a check to be a negotiable instru- 
ment as it is not addressed to two drawees in the alternative or in 
succession, but is more in the nature of a direction to the drawee to 
pay the money at another place. The Negotiable Instruments Law 
provides: ‘‘Presentment for acceptance must be made * * * where 
the bill is drawn payable elsewhere than at the residence or place of 
business of the drawee.”” This provision would seem to govern such 
acheck. If presented for payment, without first obtaining accept- 
ance, and payment was refused by the bank where the check was made 
‘‘payable at,” it is doubtful if the holder would have recourse upon 
prior parties. If on the other hand the unaccepted check was honor- 
ed by the bank where it was ‘‘payable at,” and the drawee should fail 
before such bank was reimbursed, it is doubtful if the bank making 
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payment would be other than a purchaser of the check as distinguished 
from an authorized paying agent who could charge the check to the 
drawee’s account or resort to the latter’s securities in its hands for 
reimbursement. Sometimes a check drawn on one bank contains the 
clause ‘‘payable if desired at” another bank in another place. This 
would seem to leave it optional with the holder to make a valid pre- 
sentment for payment either to the drawee, at its home office, or at 
the other bank at which the drawer has indicated the check will be 
paid, if the holder desires there to present it. If such a check is to 
be regarded as having two drawees, it is not a negotiable instrument; 
if it is to be regarded as having one drawee, but two places at either of 
which such drawee will make payment, its negotiability would not be 
affected under the law merchant. But concerning the payment by 
non-drawee banks of unaccepted checks ‘‘ payable at” their banking 
houses and of checks made ‘‘payable if desired at” their banking houses, 
there is serious question, in event of the insolvency of the real drawee, 
of their right to reimbursement out of funds or securities of such 
drawee in their hands, depending on the right or power of one bank 
to make a binding agreement to have checks drawn on it, paid by an- 
other bank or agent at a place distant from the home office, without 
first specifically certifying or ordering the check so payable there. 
PAYMENT OF CASHIER'S CHECK. 

A bank is not bound to know the payee’s indorsement upon its 
cashier’s check, the same as it is bound to know the genuineness of its 
depositor’s signature to his check, or of the payee’s indorsement upon 
a certificate of deposit. The reason underlying the obligation of the 
bank to know the signature of the drawers of checks upon it, or of the 
payees of its certificates of deposit—that the parties are depositors 
whose signatures the bank is presumed to know—is wanting in the 
case of the payee’s indorsement upon a cashier’s check, as the payee 
is not a depositor and the bank is not presumed to know his signature, 
any more that the individual maker of a note is bound to know the 
genuineness of the payee’s signature thereto. As a consequence, 
mistake as to the signature and payment upon a forgery thereof, does 
not preclude the bank from recovering the money from the person to 
whom paid. We are not aware that the point has been specifically 
decided, but this is the generally accepted view. 

PAYMENT OVER COUNTER—SUBSEQUENT DISPUTE AS TO AMOUNT. 

Cases will sometimes arise where, after a check has been paid over 
the counter and the receiver has taken the money away, he will sub- 
sequently return and make a claim of miscount by the teller and 
shortage in the amount received. Such claims raise a disputed ques- 
tion of fact which, if not amicably adjusted, must be ultimately set- 
tled as are all other such litigated questions, by verdict of a jury. 
The presumption, of course, is in the bank’s favor. The general rule 





684 THE BANKING LAW JOURNAL. 


of law is that possession by the drawee of a bill or check is prima facie 
evidence of its having been paid. The burden of proof will be on 
the payee to rebut by sufficient preponderating evidence, that the 
fact is as he claims. Obviously the time for the settlement of any 
such question of miscount is when the money is handed over the 
counter. It devolves upon the payee to verify the count before he 
leaves the counter —‘‘ the table or board upon which money is counted.” 
When the payee accepts the money as correct and takes it away, the 
transaction of payment has been fully completed or consummated. 
Thereafter, if either party is to impugn it on the ground of mistake 
by the other, it should require the strongest and most convincing 
kind of evidence. When a payee receives money over the counter, it 
is within his power, if there has been any mistake against him, to 
rectify it by count before he leaves the window, while it is not within 
the power of the teller to compel him to do so. Consequently, if the 
payee omits to make the count at the window and then subsequently 
alleges a mistake, the fact that he did not do so at the only time when 
the teller would have the opportunity to demonstrate the correctness 
of the count if no mistake had been made, and that this omission was 
his own fault and not the teller’s, should entitle the teller to the 
strongest presumption of the correctness of the amount paid. 

Mr. Grant in his work on Banks and Banking (English) announces 
the view that a person receiving payment over the counter should 
make his objection then and there, if any mistake has been made, or 
be forever afterwards concluded and estopped from alleging any mis- 
take, on the theory that under any other rule the bank would be ab- 
solutely at the mercy of any dishonest recipient of money who subse- 
quently claimed a shortage in the amount paid. But the courts have 
not, as yet, so decided this proposition. 

PAYMENT OF CHECKS DURING RUN. 

Sometimes in case of a run on a bank, checks will be paid as fast 
as presented, for a time, and then, contrary to expectation at the time 
of paying such checks, the bank will finally be compelled to suspend. 
Then the question will arise whether checkholders so paid can be 
held liable to the bank’s receiver, as having received a preference in 
payment. A case of this kind came up a few years ago in Michigan, 
involving a construction of the statute of that state against prefer- 
ences. (Stone v. Jennison, Supreme Court of Michigan, 1897). For three 
days there was a slight run on the Central Michigan Savings Bank, 
which suspended on the third day at 3 p. m. The cashier believed the 
bank had sufficient assets to pay all depositors could it avoid suspen- 
sion. Suit was brought by the receiver of the bank to recover from 
defendant the amount of deposit paid him in the forenoon of the third 
day of the run, in the afternoon of which the bank closed its doors. 
The cashier testified that in making payments he acted to protect the 
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bank and not with a view to making preferences. During the run, 
and before the payment to defendant, he had persuaded some deposi- 
tors not to withdraw, in one instance giving as a reason for the request, 
the closeness of the money market. The court held: 

1. The receiver could not recover the deposit on the ground that 
it was a payment after an act of insolvency, or in contemplation there- 
of, with a view to giving a preference (3 How. Ann. St. sec. 3208 e 6)— 
Grant J. holding that there was no act of insolvency; Moore & Hooker 
JJ. holding (Long C. J. and Montgomery J. dissenting) that there was 
no evidence that the payment was made with a view to create a 
preference. 

2. To bring a case within the statute providing that payments by 
a bank “‘either after the commission of an act of insolvency or in con- 
templation thereof * * with a view to preference of one creditor over 
another,” are void, there must be, not only an act or a contemplation 
of insolvency, and a payment resulting in a preference, but the pay- 
ment must be made with a view to create the preference. 

CHECK ON FORGOTTEN DEPOSIT. 


Some curious cases arise in banking and come before the courts 
for decision. The following peculiar case, involving the validity of 
payment of a check, has been passed upon by the Supreme Court of 
Nebraska (Jones v. First National Bank of Lincoln, 19 B. L. J. 366). 
One Jones had had, for many years, a deposit of $2,600 in the bank 
to his credit as ‘‘ John T. Jones, city treasurer,” which he had for- 
gotten all about. The assistant cashier of the bank, who was about 
to leave the institution, conspired with an attorney, who negotiated 
with Jones and in consideration of $100 paid to him and an equity in 
certain property, obtained the latter’s signature to a paper, the na- 
ture, contents and effect of which he did not know, and was not to 
know, but which proved to be a check for the full amount of the de- 
posit, upon which the attorney received the money from the bank. 
The attorney gave the assistant cashier $650 and kept the balance. 

In an action by Jones against the bank to recover the amount of 
the deposit, the bank had judgment. It is held: 

1. The acts of the assistant cashier, away from its place of busi- 
ness, being outside the scope of his authority, did not bind the insti- 
tution, and the bank is not chargeable with notice, nor bound by the 
knowledge of its assistant cashier in such a case. 

2. It appeared that the check was signed ‘‘ John T. Jones,” and 
that the lawyer, after obtaining it added the word ‘‘ treasurer.” 
While the bank might have been charged on the theory of having 
paid an altered check, the court holds that the plaintiff cut himself 
off from any such cause of action before the suit was tried, having, in 
a prior suit against the attorney, elected to treat the check as valid 
and payment to the attorney authorized thereby. 
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If any rule is to be extracted from this case which probably does 
not have, nor is likely to have, a parallel, it is that when a man puts 
his name to a check on a bank in which he has a deposit, not knowing 
that he is signing a check and not being aware that he has to his 
credit the deposit drawn for, payment in good faith by the bank of such 
check, will be valid and relieve it from further accountability to its 
depositor for the money. 

PAYMENT OF CHECK OF PARTY HAVING NO DEPOSIT. 

We havealready considered cases of payment of checks overdrawing 
a customer’s account and of the rights of the bank in connection there- 
with. But it may once in a while happen that the bank, through the 
fraudulent action of one of its officers, will honor and pay the check 
of a party having no account with the bank, the consideration for such 
payment being a personal one between the drawer and the bank officer, 
and the question will arise as to the right of the bank to recover the 
money from the drawer, paid under such circumstances. The case of 
Dowd v. Stephenson, decided by the Supreme Court of North Carolina 
in 1890 isof thisnature. One Stephenson, who was not a customer of and 
had no disposit in the State National Bank nevertheless drew certain 
checks on the institution which, by direction of the bank’s president, were 
paid by the cashier. The president was from time to time personally 
indebted to Stephenson and had been in the habit, in settling such in- 
debtedness, to tell him to draw checks on the State National Bank and 
that he, the president, would have them paid. The president had in 
the past made good the amount of certain of the checks so drawn, but 
when the bank failed, there was a considerable sum which had been 
so paid, not made good by the president, although he had expected to 
do so. The directors had not been consulted about the matter. The 
receiver of the bank brought action to recover this amount. The de- 
fense was that the checks were drawn in good faith as a means of re- 
ceiving payment of the president's indebtedness, that prior dealings 
had been so settled, that the officers of the bank knew of and acquiesced 
in the transactions, that the money paid by the bank was not intended 
to be charged to the drawer of the checks but to the president, and 
that the defendant had no knowledge of the insolvency of the bank. 
The court, in affirming a judgment for the bank’s receiver held that 
(1) in the absence of special authority from the directors of a bank, 
the president cannot authorize the cashier to pay the checks of a per- 
son who holds a claim against the president but has no deposit in the 
bank and (2) the amount of the checks cashed can be recovered from 
the drawer of the checks in an action for money paid out. 


(Continued in next number.) 





THE LIABILITY OF ATTESTING 
NATIONAL BANK DIRECTORS. 


J OW that the recent decision of the United States Supreme Court 
\ upon the question of the liability of directors attesting a false 
report of condition of a national bank to one who has relied on 
the report to his injury (published in full in the JourNnat for 
August) has been thoroughly digested by the banking fraternity and 
the first feeling of elation, because it removes the danger of insurer 
responsibility from the careful bank director who innocently attests 
a false report, has passed away, sober second thought has led many 
bankers to inquire whether, after all, the decision does not go too far 
the other way by relieving the attesting director of a national bank 
from personal responsibility in all cases where he does not suow the 
falsity of what he attests and put a premium upon carelessness and 
incompetency in the performance of his duties ? 

The decision, it will be remembered, reversed a judgment of the 
Supreme Court of Nebraska which held certain directors of a national 
bank who attested a false report of condition, being unaware of its 
falsity, liable to injured parties who had relied thereon to their injury, 
and held that recovery could only be had against such directors upon 
proof that they made the attestation, knowing the report to be false; 
that they were not liable where they made the attestation in ignorance 
of its falsity, even though negligent. The gist of the decision may be 
summarized as follows: 

(2) The national bank act imposes the duty of attest- 
ing reports upon directors, which did not rest upon them 
at common law, and the measure of responsibility for vio- 
lation of such duty is therefore exclusively governed by 
the specific provisions on the subject contained in the act. 

(6) Section 5239 U. S. Revised Statutes affords the 
exclusive rule by which to measure the right to recover 
damages from the directors for attestation of false re- 
ports. A contrary conclusion would lead to varying 
measures of responsibility according as state courts 
might conflict in their conceptions as to the degree of 
liability. 

(c) Section 5239 provides a liability only in case the 
directors shall ‘‘ knowingly violate or knowingly permit 
to be violated”’ the express commands of the act. This 
‘* knowing violation ” was intended to express the rule of 
conduct which the statute established as a pre-requisite 
to the liability of directors, and liability cannot be en- 
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tailed upon them by exacting a different and higher 
standard of conduct. 


(d) Tested by the rule that the national bank statute 
is applicable and prescribes the exclusive test of liability, 
the error in the Nebraska decision is apparent. That 
decision was that directors of a national bank who merely 
negligently participated in or assented to the making and 
publishing of an untrue official report of condition were 
civilly liable to any one deceived to his injury by such 
report; and further, in substance, decided that, despite 
the exercise of diligence by the director, if he attested 
an untrue report he was civilly liable, because he did so 
at his risk, since it was his duty to know, or refrain 
from acting. This, obviously, imposed a higher stand- 
ard of conduct than was required by the statute. Fur- 
thermore, previous decisions of this court have estab- 
lished that where, by law, a responsibility is made to 
arise from violation of a statute knowingly, proof of 
something more than negligence is required; the viola- 
tion must in effect be intentional. 


The question was not decided whether, and to what extent, direc- 
tors of national banks may be civilly liable at common law for purely 
voluntary statements made to individuals or the public, embodying 
false representations of condition, by which one who has rightfully 
relied upon such representations has been damaged. Nor did the 
court express an opinion upon the correctness of the views of the 
Nebraska court concerning the standard which should be applied 
solely under the principles of the common law, to fix the civil lia- 
bilities of directors in an action of deceit, in cases not governed by 
the National Bank Act. 

It will be seen that, under this decision, the only liability incurred 
by a national bank director in attesting a report of condition which 
proves false is in the event that he is dishonest in making the attesta- 
tion; that is to say there must be a ‘‘knowing violation” of the act 
which imposes the duty of attesting reports and, not only is a director 
not liable where, in the exercise of due care, he innocently attests a 
false report but neither is he liable even though careless and negligent 
in the performance of this duty, provided only he is not dishonest. 
Upon sober reflection this construction of the National Bank Act al- 
lows little reliance to be placed upon directors’ attestations; they can 
be as careless as they please, as reckless as they please, and yet if they 
do not overstep the line of guilty knowledge they cannot be held for 
attesting false reports. 

This view has presented itself forcibly to many of the banking and 
mercantile fraternity who, while they want a director exonerated 
where he exercises due care and is diligent and conscientious in the 
performance of his duties, still do not think the interests of sound 
banking are furthered by a system which allows carelessly attested 
reports to work damage to innocent persons without redress. Weex- 
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tract from the correspondence of bankers and of merchants received 
since the publication of the decision in our August number the follow- 
ing, which indicate the nature of the criticisms upon the decision just 
rendered: 


‘*We think it would be exceedingly unfortunate if the rule of lia- 
bility laid down by the Supreme Court should be allowed to stand, for 
it not only exonerates the negligent director from liability but en- 
courages lack of diligence. In fact it exonerates them from the con- 
ceded duty to diligently and honestly administer the bank’s affairs. 
Since the basis of their liability in such actions is intentional wrong- 
doing, the less diligence they exercise and the more ignorant they are 
of the bank’s affairs, the less likely they are to become liable. If this 
is to be the rule, then national bank directors are governed by a much 
lower standard of conduct than state bank directors, and the confi- 
dence of the public in the greater security of national banks is un- 
founded. It certainly was never the intention of Congress to pre- 
scribe so low a standard of conduct or morals, or to thus practically 
absolve directors from any injury resulting from their gross negligence 
or want of diligence. The effect of the opinion is to give directors an 
‘immunity bath.’”’ 


‘*This decision will inevitably have a disastrous effect upon the 
standing and integrity of national banks. What would be the effect 
on the depositors of national banks if the public generally knew this 
rule of liability or rather want of liability? How long would people 
permit their moneys to remain in a national bank if they knew that 
the directors were in law not compelled to diligently administer the 
affairs of the bank but could abrogate that function to the cashier and 
reserve to themselves the sole duty of declaring dividends and sign- 
ing reports? Do you believe that there would be a national bank in 
existence thirty days after its depositors fully comprehended the full 
import of this decision?” 


‘*The effect of the opinion is that a director may sign any state- 
ment and yet be not liable for damages sustained by reason of any 
false representation, unless it can be affirmatively shown that he did 
it with actual knowledge of its falsity. The opinion makes this clear 
when it says that something more than negligence must be shown 
and that the law requires proof of intentional wrongdoing. Men ex- 
perienced in banking affairs can appreciate the impossibility of show 
ing actual knowledge. Those who do these things are shrewd enough 
to avoid proof of actual knowledge. No one but a ‘dummy’ director 
can glean any satisfaction from this decision.” 


‘* The law places the conduct of a bank’s affairs in the directors, 
not in the cashier who is only an employee of the directors and has no 
authority in the management of its affairs. Under this decision the 
directors can easily avoid all responsibility by employing an irrespon-. 
sible cashier and shield themselves behind the contention that they 
believed the statement prepared by the cashier was true. It affords 
no security to a depositor to know that the directors of a national 
bank are men of known ability and integrity as well as financial re- 
sponsibility, if those directors are not bound to manage its affairs and 
if a statement made by them of its condition cannot be relied upon as 
being the representation of a fact within their knowledge or, at least, 
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that the attestation was made only after the exercise of due care and 
in the conscientious performance of duty.” 


‘*This decision of the United States Supreme Court would seem 
to mean that the public is not justified in placing any confidence in 
an attest of the report of condition. ‘There is no business so import- 
ant or which so vitally concerns the public as that of banking. It 
should be the desire of honest bankers to have their business stand 
upon the highest possible plane of honesty. Men of reputation and 
responsibility ought not to permit the use of their names as drawing 
cards to earn dividends and then pay no attention to the bank's affairs. 
If people have confidence in directors, the directors owe to the public 
a duty to deserve that confidence. If we deposit our money in 
national banks because of the reputation of its directors we do so be- 
lieving that they are giving the banks the benefit of their experience 
and integrity; and if they are not required by law to do this, but can 
surrender that function to a subordinate officer and give it none of 
their personal attention, how does it benefit a bank to have respon- 
sible directors? If the solemn statement of directors attesting to the 
solvency and prosperous condition of their banks carries no assurance 
of knowledge on their part or of the exercise of due care in the per- 
formance of their duties, then the law requiring its publication ought 
to be repealed for it merely lures innocent investors to deposit their 
money in the mistaken belief that the men who make these state- 
ments have fully and conscientiously performed their duty in connec- 
tion therewith.” 


There is considerable merit in the above criticisms. We have 
never subscribed to the doctrine that a director attesting a report of 


condition should be held an absolute insurer of the truth of what he 
attests—this is going beyond what is practicable—but we think every 
director should at least be held to the exercise of due care—that de- 
gree of care which an ordinarily prudent man exercises with regard 
to his own affairs—and that where a director has been careless, inat- 
tentive or negligent in the performance of his duties, he should be 
held liable to those persons injured by such negligence who have a 
right to rely upon his faithful and careful performance of his duties. 
We believe that the rule or principle of due care is the proper measure 
or standard by which the responsibility of the attesting director should 
be judged. 

We understand that the United States Supreme Court has granted 
a petition for rehearing of this important case. Until final decision 
upon the rehearing the law, as announced by the Supreme Court in 
its recent decision, cannot be regarded as settled beyond change. It 
may be that when the Supreme Court comes to more fully consider 
the consequences of its decision and how the value of a report of a 
bank’s condition is weakened, if not nullified by the doctrine of irre- 
sponsibility of negligent directors, the court will make some modifica- 
tion of its ruling and declare a principle of liability both fair to the 
director and just to the public. 





NOTICE OF DISHONOR BY MAIL TO INDORSER 
IN SAME PLACE WHEN DAY FOLLOWING 
DISHONOR IS SATURDAY. 


YNDER the rule of the law merchant, where the party giving and 
the party to receive notice of dishonor resided in the same 
place, notice by mail was insufficient to hold the indorser liable. 
The Supreme Court of the United States in Williams v. United 
States Bank, 2 Peters, 101 thus stated therule: ‘‘ If the parties reside 
in the same city or town, the indorser must be personally noticed of 
the dishonor of the bill or note, either verbally or in writing, or a 
written notice must be left at his dwelling house or place of business.” 
The reason for this rule of the law merchant which required personal 
notice to an indorser in the same town, while permitting the mailing 
of notice to an indorser in another town or city, is thus stated by the 
same court in Bowling v. Harrison, 6 Howard, 257: ‘‘The best evi- 
dence of notice is proof of personal service on the party to be affected 
by it, or by leaving a copy at his dwelling. Depositing a notice in the 
post office affords but presumptive evidence of its reception, and is per- 
mitted to be substituted for the former, only where the latter would 
be too inconvenient or expensive. Hence, when the convenience of 
the public post is not needed for the purpose of transmission or con- 
veyance, there is no reason for its use, or for waiving the more string- 
ent and certain evidence of notice.” The court goes on to say that 
where the indorsers live in the same town or city, the notary or agent 
of the bank serves the notice ‘‘ personally, or at their residence or 
place of businees; if they live at a distance, so that such a service 
would be inconvenient and expensive, he sends the notice by mail to 
the nearest post-office, or such other place as may have been designat- 
ed by the party on whom it is to be served. This is and has been the 
daily practice and construction of the rule in question over the whole 
country, and the only one consonant with reason.” 

Concerning the time within which notice must be given to an in- 
dorser in the same place, the law merchant allowed the holder until 
the expiration of the day following dishonor to give notice; if given 
at the indorser’s place of business, it must be done during the hours 
of business, but if given at the indorser’s dwelling, it could be done 
at any time before the hours of rest. Where the notice was to an in- 
dorser in another place, the notice had to be mailed the day follow- 
ing dishonor (and where more than one mail, some authorities held 
the first, and others any, mail on that day), unless the only mail on 
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that day closed before the early and convenient hours of business; then 
the first mail thereafter. 

Before the enactment of the Negotiable Instruments Law, the 
rule of the law merchant requiring personal notice to an indorser in 
the same town was changed by statute in some of the states under 
which the mailing of the notice was permitted. The particular nature 
of such statutes need not be here referred to. 

The Negotiable Instruments Law permits notice by mail to an in- 
dorser in the same place and, governing the time and the manner of 
giving notice of dishonor both to in-town and out-of-town indorsers, 
after providing that ‘‘notice may be given as soon as the instrument 
is dishonored” further provides that unless delay is excused, such 
notice must be given as follows (section numbers are those of the New 
York Act): 

174. Where parties reside in same place.—Where the 
person giving and the person to receive notice reside in 
the same place, notice must be given within the following 
times: 

1, If given at the place of business of the person to 
receive notice, it must be given before the close of busi- 
ness hours on the day following; 

2. If given at his residence, it must be given before 
the usual hours of rest on the day following; 

3. If sent by mail it must be deposited in the post- 
office in time to reach him in usual course on the day fol- 
lowing. 

175. Where parttes reside in different places.—Where 
the person giving and the person to receive notice re- 
side in different places, the notice must be given within 
the following times: 

1. If sent by mail, it must be deposited in the post- 
office in time to go by mail the day following the day of 
dishonor, or if there be no mail at a convenient hour on 
that day, by the next mail thereafter. 

2. If given otherwise than through the post-office, 
then within the time that notice would have been re- 
ceived in due course of mail, if it had been deposited in 
the post-office within the time specified in the last sub- 
division. 

Confining this article to the subject of mail notices, it will be ob- 
served there is a difference in the time in which the notice must be 
mailed on the day following dishonor to in-town and to out-of-town 
indorsers. The notice must be mailed to in-town indorsers suffi- 
ciently early to reach them in the usual course on the day following 
dishonor; while the notice to out-of-town indorsers need only be 
mailed in time to go by mail on that day, provided there is a mail at 
a convenient hour; otherwise the next mail thereafter. In other 
words, the last mail of the day following will do for out-of-town 
indorsers, but will, as a general proposition, not do for in-town 
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indorsers, as it will not permit of the notice reaching the in-town in- 
dorser ‘‘in usual course” on the same day. 

The distinction between the time of mailing notice to in-town and 
out-of-town indorsers is taken from the English Bills of Exchange 
Act ( § 49) where a similar rule is provided, namely, that the notice is 
sufficient to a person residing in the same place if ‘‘the notice is given or 
sent off in time to reach the latter on the day after the dishonor of the 
bill,” while in case the person giving and the person to receive notice 
reside in different places, it is sufficient if ‘‘the notice is sent off on 
the day after the dishonor of the bill, if there be a post at a convenient 
hour on that day, and if there be nosuch post on that day then by the 
next post thereafter.” The provision requiring notice to be mailed 
to an in-town indorser in time to reach him the day following dishonor 
was based by the English draftsman on the decision of Lord Ellen- 
borough in Smith v. Mullett, 2 Camp. 208, given in 1809. Mailing of 
notices where both parties resided in London was then permitted. 
An indorser of a bill had received notice of its dishonor on a Monday. 
On Tuesday afternoon, a few minutes past five, he mailed a notice to 
his prior indorser which, having been put in so late, according to the 
course of post, was not delivered until Wednesday morning. Lord Ellen- 
borough said it was of great importance there should be an established 
rule and none could be more convenient than that where the parties 
resided in London, each party should have a day to give notice. Here 
a day had been lost. The plaintiff had notice on Monday but did not 
give notice to his indorser until Wednesday. ‘‘Ifa party has an entire 
day, he must send off his letter conveying the notice within post time 
(meaning post-delivery time) of that day. The plaintiff only wrote 
the letter on Tuesday. It might as well have continued in his writ- 
ing-desk on the Tuesday night, as lie in the post office. He has clearly 
been guilty of laches by which the defendant (indorser) is discharged.” 
In a case which came up two years later (Hilton v. Fairclough, 2 
Camp. 633) a notice was mailed in London to an indorser residing there 
about noon the day following dishonor. The court holding the notice 
sufficient said: ‘‘We know that it must have reached its destination 
the same evening and the defendant had information from the holder 
of the bill of its dishonor the day after it became due, which is all he 
could require.” 

In the above, probably at the expense of too much space, we have 
pursued an inquiry into the origin of and reason for the distinction 
between the time permitted for mailing a notice to an in-town and to 
an out-of-town indorser. It seems to be based on the consideration 
that an indorser in the same town is entitled to receive notice, not 
later than the day following dishonor or the receipt of notice by a 
prior indorser; and if the mail is resorted to to give him this notice, 
this should not be allowed to extend the time. Yet, at the same time, 
the early requirements of the law merchant as to mailing notice to an 
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out-of-town indorser, at a period when notice by mail to an indorser 
in the same town was not permitted, were that such notice must be 
posted at latest on the first mail on the day following dishonor; and, 
as these requirements were later modified and as now embodied in 
the Negotiable Instruments Law, allow the notice to be mailed ‘‘ the 
day following the day of dishonor, or if there be no convenient mail 
on that day, by the next mail thereafter,” thus permitting the notice 
to be sent by any mail, no matter how late, the day following dishonor, 
it would seem that, for the sake of uniformity, and to prevent mis- 
takes the rule as to the time of mailing notices to in-town indorsers 
should be made the same. But such is not now the law. 

Now, to come to a final question which has arisen in the practice 
of a New York city bank recently and which may arise in any city or 
town in any state wherein the Negotiable Instruments Law prevails. 
It not infrequently happens where a bank protests a note indorsed by 
a party in the same city, that the maker will request a few hours in 
which to make good the protested note and that the indorser be not 
immediately notified of the dishonor. Conformably to such requests, 
it is not unusual for the bank holding the protested paper, to with- 
hold the notice of dishonor to the city indorser from the mail of the 
same day, or evening of the day, of dishonor and to give the maker 
until 10 o’clock a. m. of the day following dishonor in which to make 
payment; and then, in case the maker has failed to pay, to mail the 
notice. A notice mailed to an indorser in the same city at ten o'clock 
in the morning of the day following dishonor is ‘‘deposited in the post 
office in time to reach him in usual course on the day following;” 
generally so, but the question has arisen where paper is dishonored 
on Friday and the notice is mailed to an indorser addressed to his place 
of business at ten o’clock on Saturday morning, which place of busi- 
ness is closed at 12 noon, whether such notice which cannot in due 
course be delivered before the intervening of the Saturday half-holi- 
day, is mailed in time to satisfy the requirements of the statute. 

- The Negotiable Instruments Law (section 145 N. Y. Act) makes 
specific provision for the presentment for payment of instruments fall- 
ing due or becoming payable on Saturday—they are not presentable, 
payable or protestable until the next succeeding business day, with the 
exception of an option in the holder of demand paper to present it for 
payment on Saturday forenoon—but it omits to make specific regula- 
tion of notice of dishonor as affected by the Saturday half-holiday. As 
to whole holidays, the act provides (section 4 N. Y. Act): 


‘*Where the day, or the last day, for doing any act 
herein required or permitted to be done falls on Sunday 
or a holiday, the act may be done on the next succeeding 
business day.” 
As the policy of the act is to put the entire day Saturday, because 
it is a half-holiday, in the same category as a whole holiday with refer- 
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ence to the postponement of presentment, payment and protest of 
time paper then falling due or payable to the next business day (so 
done by section 145) it would seem in keeping with this policy to make 
the entire Saturday a holiday, for the purpose of mailing notice of 
Friday dishonored paper both to in-town and out-of-town indorsers, by 
allowing it to be done on the Monday or next full business day following ; 
and this could readily be done by inserting ‘‘ or half-holiday”’ after 
the word ‘‘holiday ” in the section last above quoted. But as the law 
stands at present, it remains to be determined, in the absence of spe- 
cific provisions governing it, whether a notice of dishonor of paper 
protested on Friday, mailed to an in-town indorser at his business ad- 
address on Saturday forenoon (good if mailed at that hour on any other 
business day in the week) is sufficient to satisfy the requirements of the 
statute although it cannot be delivered until after the indorser has 
presumably closed his place of business on Saturday; and the further 
question whether the Saturday half-holiday restricts in any way the 
time of mailing a notice of Friday dishonored paper to an out-of-town 
indorser as compared with the full time allowed on any other busi- 
ness day. 

What little authority there is on the subject of notice of dishonor 
given on holidays is to the effect that notice so givenis valid. Daniel in 
his work on Negotiable Instruments says (§ 1043) ‘‘ notice is not invalid 
because given on the Fourth of July or other holiday;” and in an old 
Louisiana case (Deblieux v. Bullard, 1 Rob. 66) where a note was pro- 
tested on the third and notice of dishonor given the indorser on the 
Fourth of July, the indorser contending that the notice was given him 
prematurely, the court held the notice valid, but that the indorser 
was not bound to open the letter containing the notice or to act upon 
it until the next day. 

It is obvious that the Negotiable Instruments Law is incomplete 
in that it provides a Saturday half holiday and the effect thereof on 
the presentment, payment and protest of paper but does not regulate 
its effect as to notice of dishonor and that it should be amended to 
provide more certain rules in this respect. But with the law as it 
stands, in view of the rule of the law merchant that the giving of no- 
tice of dishonor on a holiday is not invalid, it would seem that a bank, 
mailing notices of dishonor either to in-town or out-of-town indorsers 
on a Saturday, following the dishonor of paper on Friday, would be 
reasonably safe in following the same course that it would pursue on 
any other business day in the week. It would not be safe, however, 
to postpone the mailing of notice of dishonor to Monday, in the ab- 
sence of an express provision of the statute, although the act ex- 
pressly so postpones the presentment, payment and protest of time 
paper falling due or becoming payable on a Saturday. We do not 
think it would be safe to construe section 4, which provides that where 
the last day for doing any act falls on a holiday the act may be done 
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on the next succeeding business day, as applicable to Saturday in view 
of the fact that the law itself negatives such a construction by ex- 
pressly providing that time paper falling due on Saturday shall be 
presented on Monday, an unnecessary provision if section 4 applied, 
but we feel quite confident that the law will not be construed, because 
of the half-holiday, to abridge the time otherwise allowed holders to 
mail notices to indorsers. 
ss 


THE BILL OF LADING IN COMMERCE. 


The Commercial West, of Minneapolis, reports the following inter- 
esting statement concerning the bill of lading and its utility, or lack 
of utility, as a factor in moving the crops, made by C. G. Hutcheson, 
of the First National Bank of Kansas City: 


‘*The wonderful growth and development of the commerce of our 
nation is evidenced by the increased demand upon every branch of 
business and brings to light and magnifies any flaw or defect in the 
smallest detail of our daily transactions. 

‘* Take, for instance, the bill of lading which has become such a 
potent factor in the ‘movement of our crops,’ a familiar phrase at 
this time of the year. Safe to say all of the agricultural products 
marketed amounting to millions of dollars annually, are shipped 
under bills of lading, and most all under what is known as shippers’ 
order bill of lading, attached to drafts payable on demand or upon 
arrival of goods, on which value is advanced by banker and merchant 
while the goods are in transit or being assembled in suitable quanti- 
ties for export or manufacture. 

‘* The bill of lading originally was issued by the carrier as a memo- 
randum or receipt to the shipper for goods to be conveyed to destina- 
tion. As soon as traffic increased the shippers desired to have the 
goods carried under their own orders and subject to control, so they 
might obtain advances on goods in transit, and a clause was inserted 
in the bill of lading to this effect, and it has come to be understood 
that this shippers’ order bill of lading is the obligation of the car- 
rier for the goods described, and may be transferred from one party 
to another, the same as a promissory note or other negotiable in- 
strument. 

‘‘This understanding is the result of gradual growth of business 
practice and is not borne out by the laws on the statute books of the 
various states. In fact, these laws are the reverse of uniform, and 
the decisions of courts in the different states show quite as wide range 
of difference. Shippers and carriers alike realize this, and have held 
joint meetings with the Interstate Commerce Commission and a uni- 
form bill of lading will become effective under the order early in the 
new year. 

‘* This will be quite a help to the business men of this country, but 
the remedy will not be complete, as the laws of the different states 
will continue to differ, and while the commission on uniform state laws 
has, and is, considering this matter, and a favorable result is hoped 
for ultimately, the great majority of order bills of lading are of an in- 
terstate nature and congressional action must, therefore, be invoked, 
and this is to be done the coming session by proposed amendments to 
the rate bill of 1906.” 





THE LAKE SITUATION AND BILLS OF LADING. 


NE of the important benefits which have resulted from the con- 
() tinued investigations of the Committee on Bills of Lading of the 
American Bankers’ Association into shipping conditions in vari- 
ous parts of the country in which the bill of lading is a factor, and of - 
the agitation for a better and safer document, has been educational. 
Pending the accomplishment of needed reforms, both in the form of 
the bill and in the governing law, the bankers of the country who 
make advances on bill of lading collateral and the merchants who pay 
drafts on faith of the bill, have been made acquainted with the numer- 
ous losses which have occurred and their causes and of the different 
conditions wherein there is danger of loss, and as a result have ex- 
ercised a more careful scrutiny and proceeded with greater caution in 
doubtful cases. 

One of the results of such investigations has been the disclosure 
of the peculiar characteristics of bills of lading representing ship- 
ments of grain on the Lakes consigned to seaboard or Europe or to 
some place beyond the lake delivery point, in that such bills, although 
drawn to order, generally have a ‘‘care consignee” named therein at 
the terminal lake point to whom delivery is made, such ‘‘care con- 
signee” not being the holder of the bill and there being no surrender 
of the document when such deliveryismade. For example, lake bills 
drawn to order, representing grain shipped from Duluth or from 
Chicago to New York, Boston or Philadelphia, with direction to notify 
some one at such destination, will contain the name of a ‘‘care con- 
signee” at Buffalo. The necessity for the intervention of such a ‘‘care” 
party is because vessel cargoes going further east must break bulk at 
Buffalo and the business of the ‘‘care” agent is, when the cargo is load- 
ed into elevator at Buffalo, to see that it is loaded into cars or canal boats, 
as it may be consigned, and forwarded to its destination. It is his 
business to take the elevator receipts and turn them over to the rail- 
road or other carrier by whom the shipment to destination is continued. 
When delivery is made by the lake carrier to the ‘‘care consignee” at 
Buffalo, it has made delivery according to the terms of the bill and, by 
custom and probably by law, it is relieved from further responsibility. 

These lake bills have in the past been largely taken as collateral by 
banks at Chicago and in the Northwest and are then forwarded to some 
bank at destination, draft and lake insurance policy attached; but asa 
result of the investigation of this subject, the banks taking these docu- 
ments have come to the realization that these ‘‘care consignee” bills are 
not a satisfactory security. It has been disclosed that in a large per- 
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centage of the cases, the care party at Buffalo is the agent of the ship- 
per and that the lake carrier issuing the bill is not responsible for his 
disposition of the goods. While the bank has loaned its money upon 
an ‘‘order” bill of lading, supposedly representing and securing pos- 
session of the goods until delivery tothe holder upon surrender of the 
bill, as matter of fact there is a point of time in the interval of transit 
to destination where the goods are in the possession and control of an 
independent person not an agent of the carrier, whose act, should he 
misappropriate the goods, would not bind the carrier and would leave 
the holder of the bill without redress. 

Down to the present time no such case of dishonesty on the part of 
a “care consignee” has occurred; but the important consideration 
with the lending bank is security and the avoidance of a situation 
where there is opportunity for loss. Pointedly put, an ‘‘order”’ bill 
of lading which supposedly gives the holder the right to receive the 
goods from the delivering carrier and under which the goods pre- 
sumably remain in the possession and control of one or another car- 
rier from point of shipment to destination, to be delivered only to the 
holder of the bill and upon its surrender, by reason of which charac- 
teristic it is accepted as collateral, does not perform its office as a true 
‘‘order”’ bill where it authorizes delivery of the goods to an outside 
party, not a carrier, without taking up the bill and who, should he 
prove dishonest and misappropriate the goods with which he is en- 
trusted, would render the supposed security valueless. 

These considerations as to the insecurity of the ‘‘ care consignee ” 
document have led a number of banks of the grain shipping centers 
of the Northwest to issue the following notice to shippers and re- 
ceivers: 

‘*Please take notice that on and after — , this 
bank will not receive from you, as collateral, bills of lad- 
ing, either railroad bills or lake bills, bearing the notation 
‘care of.’ We have given you seven days’ notice in order 
that you may be able to give all your correspondents who 
draw on you, sufficient notice.” 


The reason given for such notice is that the custody of the grain 
passes into the control of the ‘‘care consignee ” pending trans-ship- 
ment lake to rail, and out of the control of the bank loaning upon 
bills of lading. 





THE NEW YORK USURY DECISION. 


ORE than three-quarters of a century ago the state of New York 

| imposed a very severe civil penalty for the taking of usury for 

the loan of money, namely, forfeiture of the entire debt, both 

principal and interest; the penalty being more severe than the 
penalties prescribed in most of the other states. 

This penalty still continues as to individual and corporate lenders 
of money other than banks, but when Congress prescribed as a pen- 
alty for the taking of usury by a national bank, forfeiture of the in- 
terest only, leaving the priacipal collectible, the state of New York 
followed by legislation to place its own banks on an equality with 
the national banks in this respect, so that the banks of the state should 
not be at a disadvantage with the national banks. 

But so far as banks are concerned, they are not only direct lenders 
to makers of negotiable paper which may be executed to the bank as 
evidence of the debt, but frequently loan money upon, or discount, 
paper which is made payable to other persons, and although not guilty 
of usury themselves, they may unconsciously take paper for value 
which is tainted by the vice of a usurious consideration. <A case has 
now come up where one of the banks of the state discounted for 
the payee, in good faith, certain promissory notes which were given 
by the maker for a usurious consideration and which were conse- 
quently void between the original parties and the important question 
has arisen whether the bank, an innocent purchaser of the notes, 
should be affected, where it was not itself guilty of usury but had 
purchased notes, that were tainted with usury between the original 
parties. The public importance of the question lies in the fact that 
if such a note is to be held void and unenforceable in the hands of an 
innocent third party, the banks of the state are under the constant risk 
of loss in the purchase or discount of paper, which may be worthless 
by reason of a hidden, unknown and unascertainable vice. 

Upon this important question, the New York Court of Appeals 
have divided, four to three, the majority holding that the paper is 
valid and enforceable in the hands of the discounting bank, while 
three justices maintain that although the rule is harsh, such paper is 
void in a]l hands. 

The decision is not based on the ground that the Negotiable In- 
struments Law has swept away the defence of usury as against inno- 
cent purchasers; only one of the majority of justices based his decis- 
ion on this ground, the others of the majority not passing upon the 
question, while the minority justices held that the Negotiable Instru- 
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ments Law does not have this effect although it would be a whole- 
some one. 

The decision upholding the validity of usurious notes in the hands 
of a purchaser bank, is based on the theory that the usury statute is 
repealed, by implication, as to state banks, not only where the bank 
is a direct participator in the usury, but where it is an innocent holder 
of paper which, in the hands of private parties, would be void for 
usury. This result is worked out upon the principle that the national 
bank act covers the entire subject of usury and forfeitures therefor so 
far as national banks are concerned and that when considered in con- 
nection with the parity clause of the state banking law, the same rule 
applies as to state banks. State banks having been placed on an 
equality with national banks as to the penalty for usury, forfeiture 
of interest is the sole penalty applicable to such banks. Congress, the 
court holds, had power to pass an act making its rule on the subject 
the only rule applicable to national banks and superseding the state 
laws against usury so far as they apply to national banks. Such be- 
ing the law as to national banks, the legislature has made it the law 
as to state banks and the state, the court holds, has a right to give the 
exclusive privilege of forfeiture of interest only, to state banks, while 
making the penalty for usury as to other individuals and corporations, 
forfeiture of both principal and interest. The full text of the prevail- 
ing opinion is given in this number of the Journat and its perusal 
will be found both interesting and instructive. 

We do not publish the minority opinion, which is written by Chief 
Justice Cullen, and in which Justices Werner and Hiscock concur, 
because of the limits of our space. The minority opinion proceeds 
upon the ground that the Federal statute deals only with national 
banks in taking excessive interest and has no application to the ef- 
fect of usury as between prior parties to the instrument; that Con- 
gress has no constitutional power to legislate on the validity or in- 
validity of contracts between third parties having no relation to the 
national banks and that, even if Congress has the power claimed and 
has exercised it in favor of national banks, the state legislature has 
no power to extend a similar exemption and exception in favor of 
state banks. It is contended that under the law of New York, usury 
renders notes absolutely void not only between the original parties 
but as to purchasers in good faith and that, such being the rule of 
law as to individuals, it is exceptional favoritism and unwarranted in 
law to hold that a note given by A to B for a usurious loan, though 
void not only in the hands of B and every other human being or cor- 
poration but a bank, is vitalized and rendered valid through its pur- 
chase or discount by a bank. The minority contend that this result 
does not follow by reason of the provisions of the National Bank 
Act and of the New York statute placing state banks on a parity 
with national banks. The minority characterize the suggestion that 
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in the purchase of paper void for usury between third parties the 
bank stands in a different position from any other purchaser, as new; 
for three-quarters of a ‘century, they claim, it was unquestionably the 
law that usurious paper was void in the hands of a bank and such 
has been the law down to the time of this new decision. Attacking 
the argument that a rule invalidating usurious paper in the hands of 
an innocent bank purchaser would be destructive of security and of 
sound commercial dealings, the minority point out that notwithstand- 
ing the existence of such a rule, the city of New York has grown from 
an insignificant town to a great metropolis; hence such an argument 
is chimerical. 

But whatever merit there is in the opinion of the minority, it is 
not now the law of the state and the rule as laid down by the New 
York Court of Appeals, speaking through the majority of its mem- 
bers, is certainly more conducive to the safety of banking transac- 
tions. That rule is that whenever a bank, in good faith, purchases a 
promissory note or other negotiable instrument, such instrument is 
valid and enforceable in its hands, notwithstanding it has been given 
for a usurious consideration between the original parties. Such de- 
cision, as said, is not placed on the ground that the Negotiable Instru- 
ments Law sweeps away the defense of usury as against bona fide pur- 
chasers—that defense apparently exists even against a bona fide pur- 
chaser other than a bank —but it goes on the ground that the state banks 
have, by legislation, been exempted from the severe penalty for usury 
applied to individuals, that they do not forfeit the principal debt and 
may enforce the evidence thereof as a valid obligation, whether they 
are guilty of taking usury directly or whether they purchase paper of 
third parties which has been given for a usurious consideration. 


OUR LAKE COMMERCE. 


AKE commerce during July, as measured by the receipts of lead- 
ing classes of merchandise at the various lake ports, on the whole 
show considerable gains, both as compared with like figures for 
the earlier months of the year and corresponding periods of the 

two preceding years. The strike in the Lake Superior ore region, 
which affected both the handling and mining of iron ore, while cur- 
tailing considerably the shipments of iron ore from Lake Superior 
ports, did not result, however, in the decrease of the commercial move- 
ment as a whole. Total receipts during the month, 11,098,373 net 
tons, were 6 per cent in excess of 1906 and 19 per cent in excess of 
corresponding 1905 figures. As a result of the strike, wheat rates 
from Duluth to lower lake ports, which had been about 2% cents a 
bushel, fell to 2, 1%, and finally to 1 cent a bushel, and the effect of 
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the low rate may be seen in the increase of wheat shipments from 
Duluth and Superior by over 80 per cent, from 2,216,205 bushels to 
4,029,865 bushels. 

The rate on eastbound corn from Chicago also shows a decrease 
during the month from 1% cents per bushel to 14% cents on the 20th 
of the month and 1 cent on the 27th of the month, while shipments 
from Chicago, for July of the current year, 8,119,559 bushels, are 
about 35 per cent in excess of corn shipments during July, 1906. 

Receipts of iron ore from domestic ports, which were 5,692,234 
gross tons during July, 1906, show a shrinkage of about a quarter of 
a million tons, to 5,468,147 gross tons. Figures for the seven months 
of the year—16,969,273 gross tons—compare favorably with the cor- 
responding 1906 figures —16,232,766 gross tons—all the larger receiy- 
ing ports, with the exception of Ashtabula, Lorain, and Toledo, show- 
ing considerable gains as compared with 1906 receipts. Of the total 
receipts for the current season, 14,686,833 gross tons, or over 8 per 
cent, are credited to Lake Erie ports, chiefly Ashtabula, Cleveland, 
Conneaut, Buffalo, Fairport, and Erie, while receipts at Lake Michigan 
and other ports, mainly Chicago, for the seven monts of the season 
were about 2,282,440 gross tons, or less than 14 per cent of the total 
receipts. Among the July receipts at Lake Michigan ports, 6,993 gross 
tons are credited to Indiana Harbor, the site of the new steel plant of 
the United States Steel Corporation. 

Of the other important eastbound movements, that of flour shows 
a decrease from 12,640 to 115,673 net tons for the month — the loss in 
receipts affecting Buffalo mainly. Receipts for the seven months, 
535,566 net tons, are, however, about 10 per cent larger than corres- 
ponding 1906 figures. 

Receipts of lumber for the month, 194,832,000 feet, are smaller than 
the 1906 figures, the greatest losses being shown by Lake Erie ports. 
Thus North Tonawanda shows receipts of 22,523,000 feet compared 
with 35,898,000 feet reported during July, 1906; Buffalo, 17,275,000 
feet compared with 24,463,000; Cleveland, 11,833,000 feet compared 
with 23,088,000. The lumber receipts for the seven months, 682,626,000 
feet, are 143,772,000 feet below the corresponding 1906 figures, while 
the three Lake Erie ports named show a loss of 162,181,000 feet for 
the same period. 

Receipts of coal, both hard and soft, mainly at upper lake ports 
for the month, 499,664 and 2,465,537 net tons, respectively, show con- 
siderable gains over the 1906 receipts, while the figures for the seven 
months, 1,666,721 and 7,536,602 net tons, are 80 per cent and 36 per 
cent in excess of the corresponding 1906 totals. 

The receipts of miscellaneous merchandise, so-called ‘‘ package- 
freight,” during the month, 907,890 net tons, were over 20 per cent 
in excess of July receipts, while figures for the 7 months, 3,172,851 
net tons, are about 17 % in excess of the corresponding 1906 figures. 





BANKING LAW. 


THIS Department embraces all the newly decided cases of importance to 

bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, the 
depositor and the bank student seeking advancement. Further information 
regarding any case published will be furnished on application. 


DISCOUNT OF VOID USURIOUS NOTE. 


A negotiable note given by A to B upon a usurious consideration and void between 
the original parties, which is purchased by a State bank from B for value, before 
maturity, in good faith, is valid and enforceable by such bank against the maker, 


Schlesinger, Receiver of Federal Bank, v. Gilhooly, New York Court of Appeals, June 4, 1907. 


One Gilhooly made two notes to his own order, indorsed them in blank, delivered 
them to one Muirhead for a usurious consideration, and the notes were discounted 
by the Federal Bank for Muirhead before maturity, for value and in good faith. In 
an action by the receiver of the Federal Bank against Gilhooly, the maker, the latter 
contended the notes were void for usury when discounted. 

It is Ae/d by a divided court (four justices against three) that the notes were 
valid and enforceable in the hands of the receiver of the Federal Bank. 

Because (VANN, GRAY and CHASE, JJ.), without passing upon the effect of the 
Negotiable Instruments Law, although the notes were void as between the original 
parties and would have continued void in the hands of an individual transferee, they 
are valid in the hands of a state bank transferee, by virtue of the provisions of the 
state banking act which places state banks on a footing with national banks with res- 
pect to usury and the consequences thereof. The national bank act was intended to 
Supersede all state laws on the subject of usury as applied to national banks; it covers 
the entire subject of usury and forfeitures therefor, so far as national banks are con- 
cerned; the forfeiture is of interest only on account of usury; Congress had power to 
pass the act making its rule on the subject of usury the only rule applicable to na- 
tional banks; and the state having enacted the same law as to state banks in order to 
place such banks on a parity with national banks, the notes in question were valid in 
the hands of the Federal Bank and its receiver, 

Because (WILLARD BARTLETT, J.) without expressing an opinion on the above, 
under the Negotiable Instruments Law a bona fide purchaser takes a note free from 
the defense of usury. 

The dissenting opinion that the notes were void and unenforceable by the re- 
ceiver of the Federal Bank by Cullen, C. J., concurred in by Werner and Hiscock, J.J., 
proceeds on the ground that the notes were absolutely void not only between the 
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original parties but as to purchasers in good faith; that the federal statute deals only 
with national banks in taking excessive interest and has no application to the effect of 
usury between the prior parties to the instrument; that Congress has no constitutional 
power to legislate on the validity or invalidity of contracts between third parties having 
no relation to national banks; and even if Congress has the power claimed and has exer- 
cised it in favor of national banks, the legislature has no power to extend a similar ex- 
emption and exception in favor of state banks. The minority opinion also holds that the 
Negotiable Instruments Law does not repeal the provisions of the usury law which 
renders obligations given on such consideration absolutely void. (But as to this, it 
has been seen, only one of the majority which upheld the validity of the notes, placed 
his decision on this ground). 


Appeal from Supreme Court, Appellate Division, First Department. 


Action by Leo Schlesinger, as receiver of the Federal Bank of New 
York, against Andrew Gilhooly. Defendant appeals from a judg- 
ment of the Appellate Division of the Supreme Court (i101 N. Y. 
Supp. 1143), overruling his exceptions and directing judgment for 
plaintiff. Affirmed. 


The complaint sets forth two causes of action in favor of the plain- 
tiff as receiver of the Federal Bank of New York, a domestic banking 
corporation, each founded on a promissory note made by the detend- 
ant, payable to his own order. The complaint, as amended upon the 
trial, alleges that each of said notes ‘‘ before maturity was indorsed 
by the said defendant in blank and delivered to William Muirhead, 
and was thereafter and prior to maturity discounted by the said bank 
in due course and for value.’”’ The answer sets forth facts tending 
to show that each of said notes was made by the defendant and deliv- 
ered by him to said Muirhead for a usurious consideration exacted 
and paid as part of a transaction relating to a loan of money; that 
such transaction was the first inception of both notes; and that both 
were void for usury when presented for discount to the Federal Bank. 
Upon the trial the allegations of the complaint were admitted, and all 
defenses waived except that of usury, whereupon the plaintiff moved 
that the court direct a verdict in his favor for the amount of said notes, 
notwithstanding the answer, on the ground that ‘‘usury is not avail- 
able as a defense against a state bank.” The defendant asked ‘‘ to go 
to the jury on the facts of the case;’’ but his application was denied, 
and the motion of the plaintiff was granted. The exceptions taken 
by the defendant, when heard in the first instance by the Appellate 
Division, were overruled, and the judgment directed from which the 
appellant appeals to this court. 


Vann, J. (after stating the facts): The learned Appellate Division 
rendered judgment in this case on the authority of its previous decis- 
ion in Schlesinger v. Kelly, 114 App. Div. 546. That case involved 
the same questions as the one now before us, and all the justices were 
of the opinion that the plaintiff was entitled to recover; four of them 
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on the ground that the usury statute of this state ‘‘has been repealed 
by implication so far as state banks are concerned, not only where the 
bank itself has been a direct participator in the usurious transaction, 
but also where it is an innocent holder in due course of the paper 
which in the hands of private parties would be void for usury in its 
inception.” One of the justices hesitated to affirm on that ground, 
but concurred in the result, because he thought the Negotiable In- 
struments Law, rendered ‘‘the defense of usury inapplicable to a 
bona fide holder of negotiable paper acquiring the same in due course.” 

The subject is of great importance to the business community, 
since it affects all banks doing business in this state, and, if the appel- 
lant is right, leaves them open to daily loss, even if they act with the 
utmost care and in the best of faith. The solvency of every bank, as 
well as the solvency of many depositors, might depend more upon 
accident than upon business foresight and ability, while the most 
scrupulous effort to obey the law would afford no protection. It was 
stated on the argument, as an illustration, for the fact does not appear 
in the record, that the makers ‘‘of more than half of the commercial 
paper held by the Federal Bank at the time of its failure allege an 
usurious origin thereof.’’ Without passing upon the effect of the Ne- 
gotiable Instruments Law, I shall first discuss the question considered 
in the prevailing opinion below, to which we are much indebted. That 
question depends primarily upon the effect of certain sections of the 
federal banking act, when read in connection with section 55 of our 


state banking law (Laws 1892, p. 1869, c. 689). We divide in judg- 
ment on that question, as well as upon another, not considered below 
nor argued before us, which relates to the power of Congress to pass 
an act having the effect which I think should be given to the federal 
statute. 


The law of this state relating to interest and usury not only forbids 
the taking of interest upon a loan of money in excess of the rate pre- 
scribed, but also renders void all bonds, notes and other contracts 
given to secure a loan made in violation of that provision. 1 Rev. St. 
(1st Ed.) pt. 2, p. 772, c. 4, $§ 2, 5; Laws 1837, p. 486, c. 430, § 1. 
The act of Congress entitled ‘‘ An Act to provide a national currency 
secured by a pledge of United States bonds and to provide for the 
circulation and redemption thereof,” approved June 3, 1864, provided 
that any association organized thereunder might 


‘take, receive, reserve and charge on any loan or discount made, or 
upon any note, bill of exchange or other evidences of debt, interest at 
the rate allowed by the laws of the state or territory where the bank 
is located, and no more, except that where by the laws of any state a 
different rate is limited for banks of issue organized under state laws, 
the rate so limited shall be allowed for associations organized in any 
such state underthisact. * * * And the knowingly taking, receiv- 
ing, reserving or charging a rate of interest greater than aforesaid, 
shall be held and adjudged a forfeiture of the entire interest which 
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the note, bill or other evidence of debt carries with it, or which has 
been agreed to be paid thereon. And in case a greater rate of inter- 
est has been paid, the person or persons paying the same, or their 
legal representatives, may recover back, in any action of debt, twice 
the amount of the interest thus paid from the association taking or 
receiving the same, providing that such action is commenced within 
two years from the time the usurious transaction occurred.” Act June 
3, 1864, c. 106, § 30, 13 Stat. 108. 

This statute was re-enacted in 1874 without substantial change, and 
the section quoted now appears in two sections of the United States 
Revised Statutes. Rev. St. U. S. §§ 5197, 5198. Section 5197, en- 
titled ‘‘ Limitation upon rate of interest which may be taken,” em- 
braces the first sentence quoted from the original act, and section 
5198, entitled ‘‘Consequences of taking usurious interest,’’ the re- 
mainder. 

The banking law of the state of New York provides that: 

‘*Every bank and private and individual banker doing business in 
this state may take, receive, reserve and charge on every loan and 
discount made, or upon any note, bill of exchange or other evidence 
of debt, interest at the rate of six per cent. per annum; and such in- 
terest may be taken in advance, reckoning the days for which the 
note, bill or evidence of debt has torun. The knowingly taking, re- 
ceiving, reserving or charging a greater rate of interest shall be held 
and adjudged a forfeiture of the entire interest which the note, bill or 
evidence of debt carries with it, or which has been agreed to be paid 
thereon. If a greater rate of interest has been paid, the person pay- 
ing the same or his legal representatives may recover back twice the 
amount of the interest thus paid from the bank and private or indi- 
vidual banker taking or receiving the same, if such action is brought 
within two years from the time the excess of interestistaken. * * * 
The true intent and meaning of this section is to place and continue 
banks, and private and individual bankers on an equality in the par- 
ticulars herein referred to with the national banks organized under the 
act of Congress entitled ‘ An act to provide a national currency secured 
by pledges of United States bonds and to provide for the circulation 
and redemption thereof,’ approved June the third, eighteen hundred 
and sixty-four.” Laws 1870, p. 437, c. 163; Laws 1892, p. 1869, c. 


689, $ 55, as amended by Laws 1900, p. 668, c. 310, § 1. 

This part of the statute needs no construction, and no argument 
is required to unfold its controlling purpose, which, as the simple 
reading shows, was to place state banks on an absolute equality with 
national banks, so far as the subject of usury is concerned, in order 
to prevent state banks from being driven out of business, for capital 
goes where there is the least risk. It does not occur to me how that 
object could be made plainer, and the criticism of more than 30 years 
or more since the pioneer act of 1870 was passed seems to have raised 
no serious doubt in that respect. 

The notes in question were void as between the original parties 
thereto, and they would have continued void in the hands of any in- 
dividual to whom they might have been transferred. Claflin v. 
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Boorum, 122 N. Y. 385; Webb on Usury, § 308. Whether they 
were void in the hands of the Federal Bank, after it had dis- 
counted them for value before maturity and in due course, depends 
upon the effect of the statutes above set forth. If they leave 
the original usury law of this state in full force with reference to a 
note taken by a state bank under such circumstances, doubt is cast 
upon every piece of commercial paper made by one person and in- 
dorsed by another that is presented to a bank for discount. This 
would be a serious result, and would carry confusion into all channels 
of trade; but if such is the law it must be obeyed. If, on the other 
hand, the old act against usury, which once applied to all loans made 
and payable in this state, has been so modified as to take its stifling 
grasp from promissory notes discounted by a bank under the circum- 
stances named, banking business may still be carried on in this state, 
as it is in others, without undue exposure to loss. What have the 
courts said with reference to the subject? 

The first case bearing upon the question that was considered by 
this court after the national banking act of 1864 was passed was de- 
cided in 1872; but, as the plaintiff in that case was a national bank, 
there was no occasion to consider the effect of the act of 1870. First 
National Bank of Whitehall v. Lamb, 50 N. Y. 95. The national 
banking act, however, was considered, and it was held to confer no 
immunity from the usury laws of the state, and that a contract fora 
loan made in this state with a national bank by which interest at a 
rate in excess of the one then prescribed by law was reserved was 
illegal and void. It was further held that the provision of sec- 
tion 30, limiting the forfeiture to interest, referred only to the pre- 
ceding sentence, which fixed a rate of interest in those states and 
territories where none was fixed by local law. 

The next case, decided in 1874, presented the same question with 
reference to a state bank. The act of 1870 was considered, and it was 
held to have ‘‘ the effect of giving the state banks the same rights and 
privileges and making them subject to the same forfeitures in respect 
to taking usury as the national banks have under the act of Congress;”’ 
that as this court had held that national banks, notwithstanding the 
national act, were subject to the usury laws of the state, the provision 
of the state act relating to equality of rights required that state banks 
should be governed by the same rule and held subject to the same 
forfeiture. Farmers’ Bank of Fayetteville v. Hale, 59 N. Y. 53. 

The law, as thus laid down, was regarded as settled in this state 
until 1875, when the provisions of the national banking act relating 
to the subject were presented for consideration by the Supreme Court 
of the United States. A case arose in this state which involved the 
question whether national banks are subject to the usury laws of the 
States in which they are located. When decided by this court it was 
held that they were, in accordance with our previous decisions, but 
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on error to the Supreme Court of the United States our judgment 
was reversed; all the justices concurring. Farmers’ & Mechanies’ 
Nat. Bank of Buffalo v. Dearing, 59 N. Y. 659; Id., 91 U. S. 29. Mr. 
Justice Swayne, speaking for the court, after referring to the provis- 
ions of the act of 1864, said: 


‘* These clauses, examined by their own light, seem to us too clear 
to admit of doubt as to anything to which they relate. They form a 
system of regulations. All the parts are in.harmony with each other, 
and cover the entire subject. * * * In any view that can be taken 
of the thirtieth section, the power to supplement it by state legisla- 
tion is conferred neither expressly nor by implication. There is noth- 
ing which gives support to such a suggestion. There was reason why 
the rate of interest should be governed by the law of the state where 
the bank is situated; but there is none why usury should be visited 
with a forfeiture of the entire debt in one state, and with no penal 
consequence whatever in another. This, we think, would be un- 
reason, and contrary to the manifest intent of Congress. Where a 
statute prescribes a rate of interest, and simply forbids the taking of 
more, and more is contracted for, the contract is good for what might 
be lawfully taken, and void only as to theexcess. * * * The thir- 
tieth section is remedial as well as penal, and is to be liberally con- 
strued to effect the object which Congress had in view in enacting it. 
Gray v. Bennet, 3 Metc. (Mass.) 539. * * * This section has 
been elaborately considered by the highest court of Massachusetts, of 
Pennsylvania, of Ohio, and of Indiana. Davis, Receiver, v. Randall, 
115 Mass. 547; Central Nat. Bank v. Pratt, 115 Mass. 539; Brown v. 
Second Nat. Bank of Erie, 72 Pa. 209; First Nat. Bank of Colum- 
bus v. Gurlinghouse, 22 Ohio St. 492; Wiley v. Starbuck, 44 Ind. 
298. In all these cases, views were expressed in conflict with those 
maintained in First Nat. Bank of Whitehall v. Lamb, 50 N. Y. 100. 
This adjudication controlled the result of the litigation between these 
parties. Upon reason and authority, we have no hesitation in com- 
ing to the conclusion that there is error in the case before us.” 


The importance of this decision justifies the elaborate quotations I 
have made and shall make hereafter, for they are necessary in order 
to appreciate the theory as well as the result. It bears directly and 
with controlling force not only upon the question I am now discuss- 
ing, but also upon the question soon to be considered. ‘There was no 
limitation to the decision as made, and none has since been applied. 
It is still regarded as in full force by the court that made it, which, 
after citing it as recently as 1901, said: ‘‘In that case it was held that 
a law of New York forfeiting the entire debt for usury was super- 
seded by the national banking law, and such law was only to be 
regarded in determining the penalty for usury.” Haseltine v. Central 
Bank of Springfield, 183 U. S. 132, 134. The court held in the Dear- 
ing Case, as I read the opinion, that the national banking act forms 
‘*a system of regulations” and covers ‘‘the entire subject” of usury, 
as applied to national banks; that such banks, as instruments of the 
general government, cannot be controlled nor their operations in any 
wise affected by state laws, ‘‘except in so far as Congress may see 
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proper to permit;” that even taxation, unless authorized by Congress 
is powerless against them; that the policy of the nation with refer- 
ence to its banks, including the subject of usury so far as it affects 
them, ‘when once declared by its Legislature, is exclusive, and cannot 
be thwarted by state legislation; that ‘‘ whenever the will of the na- 
tion intervenes exclusively ” with reference to a subject under its con- 
trol ‘‘the authority of the state retires;” that there is no reason *‘ why 
usury should be visited with the forfeiture of the entire debt in one 
state and with no penal consequences whatever in another,” and such 
a result would be ‘‘contrary to the manifest intent of Congress;” 
that, as the act of 1864 ‘‘creates a new offense and denounces the 
penalty,” such penalty is exclusive; and, finally, in substance, that 
state laws against usury, so far as they affect national banks, are sus- 
pended and in abeyance until Congress permits their enforcement. 
The exclusive intent and effect of the national banking act was also 
recognized in Schuyler Nat. Bank v. Gadsden, 191 U. S. 451, 456, and 
Barnet v. Nat. Bank, 98 U. S. 555, 558. Fora large number of cases 
to the same effect decided by state courts, see 5 Fed. St. Ann. pp. 131, 
133, etc., notes. While the exact question before us was not presented 
in the Dearing Case, the principle that national banks are not subject 
to state legislation without the permission of Congress, and that the 
national banking act covers the entire subject of usury and forfeitures 
therefor, so far as such banks are concerned, when considered in con- 
nection with the parity clause of our state banking act, necessarily 
controls the decision of this case. If that decision was right, the judg- 
ment under review cannot be wrong. 

Congress said, in effect: ‘‘In creating national banks as national 
agencies, we subject them to the forfeiture of interest only on account 
of usury, and we make this the sole rule on that subject, to the exclu- 
sion of all state laws with their diverse regulations, as applied to said 
banks.” Our state Legislature then said, in substance: ‘‘In order 
to place state banks on a parity with national banks we enact the 
same law upon the subject of usury as applied to the former that Con- 
gress has enacted on that subject as applied to the latter.” This court 
recognized the logical result when it expressly overruled its previous 
decisions in the Lamb and Hale Cases and said: ‘‘ But by the authori- 
tative decision of the court at Washington, the act of Congress re- 
ceiving a different interpretation from that which we thought it 
would bear, it follows that, in order to give effect to the evident 
intention of the Legislature of this state, the statute enacted in 1870 
to put the state banks upon an equality with the national banks 
should have the same interpretation and effect as is given to the act 
of Congress. Any other interpretation would do violence to the 
clearly expressed will of the Legislature, do injustice to the state in- 
stitutions, and give undue effect to the legislation of Congress so far 
as it is hostile to the state banks.” Hintermeister v. First National 
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Bank of Chittenango, 64 N. Y. 212, 214. While the bank itself took 
the usury in that case, the judgment rested on the controlling princi- 
ple of the Dearing Case that the federal act excluded all penalties for 
usury except those provided thereby. It was held that section 1 of 
the act of 1870 was operative and superseded the usury law, and that 
the position taken in the Lamb Case that the parity clause in the sec- 
ond section limited the effect of the first section was unsound. 

The original national banking act of 1863 provided a forfeiture of 
the debt as the penalty for usury, and clearly that penalty was ex- 
clusive and suspended those provided by less stringent state statutes. 
Act Feb. 25, 1863, c. 58, § 46, 12 Stat. 678. After that act had been in 
force for one year, the act of 1864 was passed, and thus the history of 
federal legislation shows that it was the national policy ‘'to keep the 
matter of the penalties to be imposed upon the banks for usurious 
transactions within the control of Congress.’”’ Cent. Nat. Bank v. 
Pratt, 115 Mass. 539. The case last cited is important not only on ac- 
count of the high standing of the court that decided it, but also be- 
cause it involved a note discounted by a national bank in this state 
and was mentioned with approval in the Dearing Case. We further 
quote therefrom as follows: ‘‘We are of opinion that it was within the 
constitutional power of Congress to fix the rate of interest which a 
national bank might take upon a loan of money and to determine the 
penalty to be imposed for taking a greater rate; that such power, 
when exercised by Congress, is exclusive of state legislation; that the 
provision of the thirteenth section of the act of Congress we are con- 
sidering, imposing a penalty for taking unlawful interest, applies as 
well to banks established in states where a rate of interest is fixed by 
law as to banks in those where norate is fixed; and therefore that the 
laws of New York imposing penalties for taking usury do not apply 
to national banks established within its limits.” The meaning of the 
court is emphasized by what it said in the next case reported in the 
same volume: ‘‘The defense that the drafts in suit are void under the 
laws of New York against usury cannot be sustained. The act of 
Congress to provide a national currency supersedes the state laws upon 
this subject so faras applicable to national banks.”” Davis v. Randall, 
115 Mass. 547, 551- 

The argument that, if the Legislature had intended by the act of 
1892 torepeal the usury law,it would have included it in the ‘‘schedule 
of laws repealed,” is without force. The Legislature did not intend 
to repeal that law absolutely, for without doubt it left it in force as to 
individuals. It wished, asit expressly declared, to place state banks 
on an equality with national banks as to the penalty for usury, and 
hence made the forfeiture of the interest the sole penalty, and thus 
by necessary implication, in view of the federal statute as construed 
by the highest federal court, repealed the usury law as to state banks, 
leaving it unchanged in all other respects, with certain exceptions not 
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now material. This court held in the Hale Case that the first section 
of the act of 1870, ‘‘standing alone, would supersede the usury laws 
and operate as a repeal by implication, so far as applicable to banking 
associations,” but for the parity clause therein. As, however, it had 
decided in the Lamb Case that Congress had subjected national banks 
to state laws on the subject of usury, it further held that the parity 
clause prevented the repeal of the usury statute by placing both 
classes of banks on an equality. Afterthe Dearing Case was decided, 
this court reversed its holding as to the effect of the parity clause; 
butit has never receded from its construction of the rest of the statute. 
‘‘The particulars” referred to in the parity clause of section 55 of the 
banking law are those previously mentioned therein and include in- 
terest, usury, and the forfeiture therefor; ‘‘the purchase, discount or 
sale” of commercial paper, and the like. With reference to those 
particulars, the Legislature, in 1892, evidently with the Dearing Case 
and our own decisions in mind, re-enacted the act of 1870, and again 
expressed its intention ‘‘to place and continue” state banks on an 
equality with national banks. It refrained from imposing a forfeiture 
of the debt when usurious paper was purchased in good faith by such 
banks; in other words, it adopted the federal statute, as construed by 
the federal court, as to those particulars, and modified the usury act 
accordingly. The repeal was by state statute, following a federal 
statute, which had superseded pro tanto the state law against usury; 
but no state law upon any other subject was affected, because no other 
subject was specifically mentioned. It is only when a federal statute 
speaks that the state statute must stand aside. Caponigri v. Altieri, 
165 N. Y. 255. 

We need not search for an express exemption, but only for an ex- 
press forfeiture, and as no penalty is imposed by either statute for the 
purchase by a bank, in good faith and without notice, of a note void 
for usury as between the original parties, and the only penalty pre- 
scribed is when the bank acts ‘‘knowingly,” it follows,if I have reasoned 
correctly, that the notes in question were valid in the hands of the 
Federal Bank, and that they are valid in the hands of the plaintiff, its 
receiver, provided Congress had power to pass an act making its rule 
on the subject of usury the only rule applicable to national banks. It 
is gratifying to reach this conclusion, for otherwise, as was well said 
below, the result would be this: ‘‘That whereas, when the bank was 
the wrongdoer and took the usurious interest, although the usury 
statute declared the note void, the banking statutes made it valid as 
to its face value, and the wrongdoer escaped all forfeiture except in 
so far asthe interest was concerned; while if the bank were an ab- 
solutely innocent party, and had taken the note in good faith for a 
valuable consideration and without notice, receiving thereon only the 
legal interest on the face thereof, yet, nevertheless, it would be 
punished for the illegal act of others by the loss of the full amount 
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advanced by it. Such a result would be so inequitable and illogical 
as to demonstrate that the reasoning must be fallacious.” 

I shall endeavor to be brief in my discussion of the question as to 
the power of Congress to supersede state laws against usury, so far as 
they affect national banks. The question is already settled, if I have 
properly constructed the national banking act and have correctly read 
the Dearing Case, from which I quote again, as follows: 


‘*The constitutionality of the act of 1864 is not questioned. It 
rests on the same principle as the act creating the second bank of the 
United States. The reasoning of Secretary Hamilton and of this 
court in McCulloch v. Maryland, 4 Wheat. [U. S.] 316, and in Os. 
borne v. Bank of United States, 9 Wheat. [U. S.] 738, therefore 
applies. The national banks organized under the act are instruments 
to be used to aid the government in the administration of an import- 
ant branch of the public service. They are means appropriate to that 
end. Of the degree of the necessity which existed for creating 
them Congress is the sole judge. Being such means, brought into 
existence for this purpose, and intended to be so employed, the states 
can exercise no control over them, nor in any wise affect their opera- 
tion, except in so far as Congress may see properto permit. Any- 
thing beyond this is ‘an abuse, because it is the usurpation of power 
which a single state cannot give.’ Against the national will ‘the 
states have no power, by taxation or otherwise, to retard, impede, 
burthen or in any manner control the operation of the constitutional 
laws enacted by Congress to carry into execution the powers vested 
in the general government.’ Bank of the United States v. McCulloch, 
supra; Weston v. Charleston, 2 Pet. [U. S.] 466; Brown v. Mary- 
land, 12 Wheat. [U. S.] 419; Dobbins v. Erie Co., 12 Wheat. 
[U. S.] 419. The power to create carries with it the power to pre- 
serve. The latter is a corollary from the former. The principle 
announced in the authorities cited is indispensable to the efficiency, 
the independence, and indeed to the beneficial existence of the 
general government; otherwise it would be liable in the discharge 
of its most important trusts to be annoyed and thwarted by the 
will and caprice of every state in the Union. Infinite confusion 
would follow. The government would be reduced to a pitiable con- 
dition of weakness. The form might remain, but the vital essence 
would have departed. * * * Whenever the will of the nation in- 
tervenes exclusively in this class of cases, the authority of the state 
retires and lies in abeyance until a proper occasion for its exercise 
shall recur. Gilman v. Philadelphia, 3 Wall. [U. S.] 713; Ex parte 
McNeal, 13 Wall. [U. S.] 240. The power of the states to tax the 
existing national banks lies within the category last mentioned. It 
must always be borne in mind that the Constitution of the United 
States, ‘and the laws which shall be made in pursuance thereof,’ are 
‘a supreme law of the land.’ (Const. art. 6), and that this law is as 
much a part of the law of each state and as binding upon its au- 
thorities and people as its own local constitution and laws.” This is 
but the logical result of Chief Justice Marshall’s great opinion in 
McCulloch v. Maryland, 4 Wheat. [U. S.] 316, which, with the 
approval of all the justices, held that Congress had power to incor- 
porate a national bank, although the subject is not included among 
the powers expressly enumerated in the Constitution. As was said 
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in a later case, the opinion rests upon the proposition that a national 
bank is an instrument which is ‘‘ necessary and proper for carrying 
into effect the powers vested in the government of the United States.” 
Osborne v. United States Bank, 9 Wheat. [U. S.] 738, 860, 204. 


If Congress has power to pass an act, it has power to include such 
provisions as, in its judgment, will make the act effective, unless they 
are forbidden by the constitution, expressly or impliedly. Easton v. 
Iowa, 188 U. S. 220. Having the power to create national banks, it 
had the power to strengthen them by a general rule operative in all 
the states, and to protect them fromthe varying policies of the differ- 
ent states with reference to the subject of usury, which otherwise 
might undermine their solvency and destroy their usefulness in cer- 
tain localities. Their capital, as well as the capital of their depositors, is 
largely invested and their profits earned by the discount of commercial 
paper. To agreat extent that is the business they are organized to 
carry on, and success or failure depends mainly uponit. Any restric- 
tion by state statute upon the power to safely discount such paper 
tends to impair the efficiency of these governmental agencies and to 
defeat the purpose for which they were created. The penalty for 
taking usury, or ignorantly taking a note already infectedwith usury, 
is a dangerous restraint upon freedom of contract in discounting com- 
mercial paper especially when the penalty is so severe as to defeat the 
debt, and thus annihilate so much capital of the bank, even when the 
management is entirely innocent. It seems to be conceded that Con- 
gress has power to authorize national banks to discount paper and to 
fix the rate of interest on all that they discount, and it is a reasonable 
incident to that power to provide that paper taken in good faith and 
in due course shall not be subject to a defense founded only on a state 
statute in restraint of usury. Assuming that the doctrine which ex- 
empts federal agencies from the effect of state laws is limited by the 
principle that a state statute which does not impair the usefulness of 
such agencies is not within the rule of prohibition, as was held in 
National Bank v. Commonwealth, 76 U. S. 353, still the limitation 
does not apply toa statute which destroys much commercial paper 
and throws doubt upon all. Such an act necessarily impairs the 
capacity of the bank to act in the ordinary course of business with- 
out great danger. It hinders when there should be freedom, and des- 
troys when there should be safety. 

While usury is within the scope of the police power, which is ordi- 
narily under the control of the states, when that power is so exercised 
by a state as to obstruct ‘‘a convenient, useful and essential instru- 
mentality in the prosecution of the fiscal operations of government,” 
such as national banks are held to be, it must give way to the supreme 
power of the nation. Thus, it was held in Easton v. Iowa, supra, 
that even the criminal laws of a state, when in conflict with the na- 
tional banking act, must yield to the superior power of Congress. In 
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that case the president of a national bank was indicted, convicted, and 
sentenced to imprisonment under the provisions of a state statute for 
the offense of having received, as such officer, a deposit of $100 in 
money for said bank at a time when it was not only insolvent, but 
such insolvency was known to thedefendant. The judgment was re- 
versed, and Mr. Justice Shiras, speaking for all the members of the 
court ,after referring to the national banking act, said: 

‘* That legislation has in view the erection of a system extending 
throughout the country, and independent, so far as powers conferred 
are concerned, of state legislation, which, if permitted to be applicable, 


might impose limitations and restrictions as various and as numerous 
as the states.” 

After quoting from the Dearing Case, the learned justice continued: 

‘* Such being the nature of these national institutions, it must be 
obvious that their operations cannot be limited or controlled by state 
legislation, and the Supreme Court of Iowa was in error when it held 
that national banks are organized and their business prosecuted for 
private gain, and that there is no reason why the officers of such banks 
should be exempted from the penalties prescribed for fraudulent 
banking. Noris it altogether true, as asserted by that court, that 
there is no act of Congress prohibiting the receipts of deposits by na- 
tional banks or their officers when a bank isinsolvent. Itistruethat 
there is no express prohibition contained in the federal statutes, but 
there are apt provisions, sanctioned by severe penalties, which are 
intended to protect the depositors and other creditors of national banks 
from fraudulent banking.” He then declared that a national bank is 
authorized, among others things, ‘‘to make contracts, * * * to exer- 
cise, by its board of directors or duly authorized officers, all such in- 
cidental powers as shall be necessary tocarry on the business of bank- 
ing, by discounting and negotiating promissory notes, drafts, and 
bills of exchange; by receiving deposits; by buying and selling ex- 
change; by loaning money on personal security. * * * It thus ap- 
pears that Congress has provided asymmetrical and complete scheme 
for banks to be organized under the provisions of the statute.” 

After reviewing many cases, he finally said: 


‘‘Our conclusions, upon principle and authority, are that Congress, 
having power to create a system of national banks, is the judge as to 
the extent of the powers which should be conferred upon such banks, 
and has the sole power to regulate and control the exercise of their 
operations; that it is not competent for state legislatures to interfere, 
whether with hostile or friendly intentions, with national banks or 
their officers in the exercise of the powers bestowed upon them by the 
general government.” 

This case was expressly approved in McClellan v. Chipman, 164 
U. S. 347, and held not to conflict with National Bank v. Common- 
wealth, 9 Wall. (U. S.) 353. The McClellan Case did not involve the 
power of Congress, but the question whether a state act violated a 
federal act, and it was held that it did not. 

In Davis v. Elmira Savings Bank, 161 U. S. 275, an act of the Legis- 
lature of this state, providing for the payment by the receiver of an 
insolvent bank, in the first place, of deposits in such bank by savings 
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banks, was held to be in conflict with the national banking act, and 
therefore void when attempted to beapplied to an insolvent national 
bank. The court was unanimous, and Mr. Justice White, delivering 
its opinion, said: 

‘*National banks are instrumentalities of the federal government, 
created for a public purpose, and as such necessarily subject to the 
paramount authority of the United States. It follows that an attempt 
by a state to define their duties or control the conduct of their affairs 
is absolutely void, wherever such attempted exercise of authority ex- 
pressly conflicts with the laws of the United States and either frus- 
trates the purpose of national legislation or impairs the efficiency of 
these agencies of the federal government to discharge the duties, for 
the performance of which they were created. These principles are 
axiomatic and are sanctioned by the repeated adjudications of this 
court. * * * It is certain that, in so far as not repugnant to acts of 
Congress, the contracts and dealings of national banks are left subject 
to the state law, and upon this undoubted premise, which nothing in 
this opinion gainsays, the proposition is advanced that the deposits 
here considered of the savings bank with a national bank import a 
contract to pay the claim of the former with the preference allowed 
by the New York statute. * * * If the law of the state is to be read 
into the contract, then, of course, the law of Congress should also be 
read into it. We should thus have to consider all the deposits as 
made with an implication that they were subject to the federal law, 
and hence the conflict between the two laws would become evident, 
and the federallaw, being paramount, would prevail.” See, also, Hen- 
derson v. Mayor, etc., 92 U. S. 259, 271. 


If these cases and the cases cited therein, to which I shall not 
further refer, rest on sound principles, as we are bound to assume, 
can it be held that Congress has no power to provide a penalty for 
usury as affecting national banks in any and every aspect, to the ex- 
clusion of all state laws upon the subject? With power to place in 
abeyance the criminal and insolvent laws of a state as applied to those 
banks and their officers, has it no power to supersede a state law 
which attacks the solvency of every national bank within its limits? 
May an agency of the United States government be destroyed or its 
usefulness and efficiency seriously impaired by state legislation which 
directly tends to bring about that result? The question of policy or 
expediency is not before us, but simply whether the nation has the 
power to protect itself and its instrumentalities from grave injury, if 
not total destruction. To hold that it does not would reach far and 
lead tostartling results. The right tocreate and protect national banks, 
although not named in the Constitution, is well established by the de- 
cisions of the highest federal court,and any attempt to limit the powers 
and functions of such banks is an attempt to limit a law which is ‘‘ne- 
cessary and proper” for carrying into execution powers vested by the 
Constitution in the government of the United States. In view of the 
dual character of our government, the one state and the other na- 
tional, when the latter has jurisdiction over a subject, its action, of 
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necessity, is paramount, and, to the extent of any conflict between 
state and national legislation, must render nugatory all state acts re- 
pugnant thereto. 

The argument that a state cannot grant an exceptional privilege 
to a state bank because it would be class legislation is foreclosed by 
the settled law that state banks knowingly taking usury forfeit the in- 
terest only, the same as national banks; whereas, all other corpora- 
tions, as well as all persons and firms, forfeit both principal and in- 
terest. The right to give this exclusive privilege to state banks is 
thoroughly supported byauthority. A classification is justified which 
frees state banks from injurious competition with national banks by 
placing the former in the same position as the latter with reference 
to the subject of usury. 

Without prolonging the discussion, I think that the national bank- 
ing act was intended to supersede all state laws on the subject of usury 
as applied to national banks, and that Congress had power to pass the 
act as thus construed. 

The judgment appealed from should therefore be affirmed, with 
costs. 


Gray and Cuasg, JJ., concur, and WILLARD BarTLeTT, J., concurs 
in result on the ground that under the Negotiable Instruments Law, 
a bona fide purchaser takes a note free from the defense of usury. 


Cutten, C. J., dissents, and Werner, J., and Hiscock, J., concur 
in dissent. 


IRREGULAR INDORSER 


Is liable as indorser under Negotiable Instruments Law, and is discharged by want 
of due presentment and noiice. 


Gibbs v. Guaraglia et al., Supreme Conrt of New Jersey, June 26, 1907. 


The Negotiable Instruments Act (P. L. 1902, p. 594, §§ 63, 64) abrogates the rule 
laid down in Chaddock v. Vanness, 35 N. J. Law, 5 - and subjects a person not 
otherwise a party to a promissory note who places his signature thereon in blank be- 
fore delivery, to the liability of indorser in favor of the payee and subsequent parties. 

(Syllabus by the Court.) 


Appeal from Second District Court of Jersey City. 


Action by Mattie W. Gibbs against Bertha Guaraglia and Charles 
Guaraglia. Judgment for defendants, and plaintiff appeals. Affirmed. 


Pitney, J. This action was brought to recover the amount due 
upon a promissory note dated June 27, 1903, made by one Henry 
Breuck to the order of William Shaffer, payable on demand after 
date at the Second National Bank of Hoboken, and indorsed in blank 
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by defendants’ testator before delivery to the payee. Plaintiff is the 
holder of the note by assignment from the payee. Guaraglia, the 
indorser, died October 26, 1904. The note was not presented at bank 
for payment during his lifetime, nor thereafter until July 18, 1905, 
when it was protested for non-payment, and the defendants, as execu- 
tors of Guaraglia, were notified. The action was brought to trial be- 
fore the judge of the district court without a jury. For the plaintiff 
evidence was introduced tending to show, but hot conclusively show- 
ing, that the indorser, Guaraglia, waived presentment of the note at 
least for a time. 

The trial court rendered judgment in favor of the defendants, 
holding that the signing of the note by Guaraglia before its delivery 
to the payee was an indorsement, so that in order to fix a liability 
upon him there should have been a presentment for payment within 
a reasonable time after the making of the note, and notice of non- 
payment. It was held that the indorser did not by his conduct waive 
his right to presentment and notice of non-payment ; and that the 
evidence did not show such an arrangement between the parties to 
the note as would preclude the defendants, as representatives of the 
indorser, from availing themselves of the defense that there was not 
presentment for payment and notice of nonpayment within a reason- 
abletime. Since the findings of the trial judge upon the questions of 
fact are reasonably justified by the evidence that was before him, we 
cannot review those findings upon this appeal, which is limited to 
questions of law only. Burr v. Adams Express Co., 71 N. J. Law, 
263. 

The appellant insists that Frank Guaraglia was primarily liable 
upon the note, and that no presentment or notice was necessary to 
bind him. Chaddock v. Vanness, 35 N. J. Law, 517, is cited in sup- 
port of this contention. But by section 63 of the negotiable instru- 
ments act (P. L. 1902, p. 594): 

‘‘A person placing his signature upon an instrument 
otherwise than as maker, drawer or acceptor, is deemed 
to bean indorser, unless he clearly indicates by appropriate 
words his intention to be bound in some other capacity.” 

And by section 64: 

‘‘Where a person not otherwise a party to an instru- 
ment places thereon his signature in blank before delivery, 
he is liable as indorser in accordance with the following 
rules: (1) If the instrument is payable to the order of a 
third person he is liable to the payee and to all subse- 
quent parties,”’ etc. 

The act abrogates the rule of Chaddock v. Vanness, and subjects 
a person not otherwise a party to the instrument, who places his sig- 
nature thereon in blank before delivery, to the liability of indorser in 
favor of the payee and subsequent parties. See Wilson v. Hendee 


(N. J.) 66 Atl. 413, 415. We think the trial judge properly held that 
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the obligation assumed by Frank Guaraglia was merely the condi- 

tional obligation of an ordinary indorser, so that, for want of present- 

ment of the note for payment within a reasonable time and notice of 

nonpayment, there was no liability upon him or his representatives. 
The judgment under review should be affirmed, with costs. 


MUNICIPAL BONDS ARE NEGOTIABLE INSTRUMENTS. 


Municipal bonds signed by Mayor of Borough, left in his custody, and pledged by 
him without authority for a personal loan—Pledgee bank a holder in due course of 
negotiable instruments and entitled to retain possession of the bonds as outstanding 
obligations of the municipality. 


Borough of Montvale v. People’s Bank, Court of Errors and Appeals of New Jersey, June 19, 1907. 


Error to Supreme Court. 


Action by the Borough of Montvale against the People’s Bank. 
From a judgment for plaintiff, defendant brings error. Reversed. 


Gumme_ergE, C. J. This is an action of replevin brought by the 
borough of Montvale to recover from the possession of the People’s 
Bank certain coupon bonds, dated July 1, 1903, payable to bearer on 
the 1st day of July, 1913, and made and executed by the borough, but 
which it avers were never issued or delivered by it. The case was 
tried in the court below upon an agreed state of facts, from which it 
appeared that the bonds in suit were two of an issue of 30 $500 bonds, 
each of which was signed by the mayor of the borough, one Alfred 
M. Crotty, sealed with the corporate seal of the municipality and 
duly attested by the borough clerk; that some of the bonds were 
sold by the borough, and the remainder were left by it in the cus- 
tody of the mayor until some further disposition of them should 
be made by the borough; that the bonds in suit are two of those 
which were left in the custody of the mayor; that while in his 
custody the latter hypothecated them with the defendant bank to 
secure the payment of a loan made by it to him; that the bank 
had no knowledge, until long after the making of the loan and 
the pledging of the bonds, that Crotty was not in lawful possession of 
them and authorized to sell and dispose of them; and, finally, that 
the loan made by the bank to Crotty still remains unpaid. Upon 
these facts, the court held as matter of law that there was never any 
delivery of the bonds in suit such as to impress upon them the quality 
of negotiable instruments, and that they had no legal force or exist- 
ence in the hands of the defendant, and directed judgment to be en- 
tered in favor of the borough. 

It will be observed that the bonds in suit were made and executed 
about a year after the act of the Legislature entitled ‘‘A general act 
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relating to negotiable instruments (being an act to establish a law uni- 
form with the laws of other states on that subject),’’ approved April 
4, 1902, went into effect. P. L. p. 583. If, therefore, the class of 
securities generally designated as ‘*‘municipal bonds” are subject to 
the provisions of that statute, the decision of this case must depend 
upon the application of those provisions to the facts agreed upon. 
That the statute does embrace this class of securities seems to us to be 
clear, for the following reasons: In the first place, although the body 
of the act is largely a transcript of the English statute of 45-46 Vic- 
toria, c. 61, entitled ‘‘ An act to codify the law relating to bills of ex- 
change, cheques and promissory notes,” our Legislature discarded 
the title of the English statute and selected in its place one much 
broader in its scope, viz., a general act relating to negotiable instru- 
ments, with knowledge of the fact that it had then long been settled 
by the decisions of this court thata municipal bond was a negotiable 
instrument. City of Elizabeth v. Force, 29 N. J. Eq. 587; Copper v. 
Jersey City, 44 N. J. Law, 634; Fifth Ward Savings Bank v. First 
National Bank, 48 N. J. Law, 513. In the second place, our act con- 
tains in its first section a provision (which is absent from the English 
statute) prescribing the requisites of a negotiable instrument, and a 
municipal bond complies with each of those requirements, which are 
as follows: (1) It must be in writing and signed by the maker or 
drawer; (2) must contain an unconditional promise or order to pay a 
sum certain in money; (3) must be payable on demand or at a fixed or 
determinable future time; (4) must be payable to order or to bearer. 
In the third place, the sixty-fifth section of our act, after prescribing 
that every person negotiating an instrument by delivery or by a quali- 
fied indorsement shall be held to have warranted, among other things, 
‘*that all prior parties had capacity to contract,” provides that this 
shall not apply ‘‘to persons negotiating public or corporate securities 
other than notes or bills.” 

What, then, are the rights, if any, under our statute, of the defend- 
ant bank as the holder of these bonds? The fifty-second section of 
the act declares that ‘‘a holder in due course is a holder who has 
taken the instrument under the following conditions: (1) That it is 
complete and regular upon its face. (2) That he became the holder of 
it before it was overdue and without notice that it had been previously 
dishonored, if such was the fact. (3) That he took it in good faith 
and for value. (4) That at the time it was negotiated to him he had 
no notice of any infirmity in the instrument or defect in the title of 
the person negotiating it.” It appears from the agreed state of facts 
that the bonds are complete and regular upon their face; that the de- 
fendant became the holder of them before maturity; that it took them 
for value; and that it had no knowledge, until long after they came 
into its possession as collateral to the loan it had made to Crotty, that 
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the latter was not in lawful possession of them and authorized to dis- 
pose of them. 

It is suggested that, although the bank had no knowledge of any 
lack of authority on the part of Crotty to dispose of the bonds, the 
fact that he signed them as mayor charged it with notice of the defect 
in his title within the meaning of the fifty-second section of the stat- 
ute. Butit is provided by the fifty-sixth section of the act that ‘‘to con- 
stitute notice of an infirmity in the instrument or defect in the title 
of the person negotiating the same, the person to whom it is negotia- 
ted must have had actual knowledge of the infirmity or defect, or 
knowledge of such facts, that his action in taking the instrument 
amounted to bad faith.’”” Knowledge on the part of the bank that the 
person to whom they made the loan was the mayor of the borough, 
if it had such knowledge, affords no ground for holding that its action 
in taking the bonds amounted to bad faith. Notwithstanding that 
Crotty executed them in his official capacity, he had as complete a 
right as any other citizen of the borough or any member of the public 
at large to become a purchaser of its securities, and the fact that he 
assumed to deal with them as his own in his transaction with the 
bank, instead of being notice to it that he was betraying the trust re- 
posed in him by the municipality and was fraudulently putting upon 
the market securities which had not been issued by it, justified the 
bank in believing that he was in fact just what he represented himself 
to be by his conduct, namely, the owner of the securities. The bank 
is therefore the holder in due course of the bonds in suit, as such 
holder is defined by the statute. 

The rights of the holder in due course, and the liability of the 
maker of a negotiable instrument which has been put into circulation 
by a person other than the maker and without the authority of the 
latter, are prescribed by the fifteenth section of the act, which is as 
_ follows: ‘‘ Every contract on a negotiable instrument is incomplete 
and revocable until delivery of the instrument for the purpose of giv- 
ing effect thereto; as between the immediate parties and as regards a 
remote party other than a holder in due course, the delivery, in order 
to be effectual, must be made either by or under the authority of the 
party making, drawing, accepting or indorsing, as the case may be; 
and in such case the delivery may be shown to have been conditional 
or for a special purpose only and not for the purpose of transfer- 
ring the property under the instrument; but where the instrument is 
in the hands of a holder in due course, a valid delivery thereof by all 
parties prior to him, so as to make them liable to him, is conclusively 
presumed,” etc. Applying to the borough the conclusive presump- 
tion which this last-cited section of the statute prescribes for the pro- 
tection of a holder in due course, it must be held to have made a valid 
delivery of these bonds, so far as the defendant bank is concerned, 
and the latter is therefore entitled to retain possession of them as out- 
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standing obligations of the municipality. Our determination that the 
negotiable instruments act applies to municipal bonds, as well as to 
bills of exchange, promissory notes, and checks, makes unnecessary 
a consideration of the interesting question argued by counsel of the 
respective rights of the plaintiff and defendant under the law mer- 
chant as it existed prior to the enactment of that statute. 

The judgment under review will be reversed. 


Borough of Montvale v. Hackensack Trust Co., Court of Errors and Appeals of New Jersey, June 19, 1907, 
Error to Supreme Court. 


Action by the Borough of Montvale against the Hackensack Trust 
Company. From a judgment for plaintiff, defendant brings error. 
Reversed. 

Per Curiam. The questions presented for determination in the 
present case are identical with those submitted and decided at the 
present term in the case of Borough of Montvale v. People’s Bank, 
and, for the reasons stated in the opinion promulgated in that case, 
the judgment now under review must be reversed. 


SIGNATURE TO PROMISSORY NOTE OBTAINED BY 
TRICK. 


Biddeford National Bank v. Hill, et al., Supreme Court of Maine, January 24, 1907. 


Hill sold hay and received a check for $344.44 in payment. Hill 
was requested to sign a receipt. A negotiable promissory note for 
$344.44 was placed before him which he signed in the belief that it 
was a receipt. The note was negotiated to a bank for value before 
maturity. In an action by the bank there was a verdict for the de- 
fendant. The Supreme Court overruled a motion for a new trial. It 

Held: 1. Where a person not intending to sign a promissory note, 
but by fraud and deceit has been tricked into signing an instrument 
which afterwards proves to be a promissory note, such instrument is 
a forgery although the signature affixed thereto is genuine. 

2. Aforged paper without negligence imputed to the party affected 
by the forgery is not a binding contract, whether the forgery was 
committed by alterations or substitution of the forged contract for the 
supposed genuine contract. 

3. In the absence of negligence or laches on the part of a person 
not intending to sign a promissory note, but who by fraud and deceit 
has been induced to sign an instrument which afterwards proves to be 
a promissory note, such note is not valid although in the hands of an 
innocent holder for value. 

4. Whether or not a person not intending to sign a promissory 
note, but who by fraud and deceit has been induced to sign an instru- 
ment which afterwards proves to be a promissory note, was guilty of 
negligence or laches in signing such instrument, is a question of fact 
to be submitted to the jury. 
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MISTAKEN PAYMENT OF DEPOSIT AS GARNISHEE. 


Bank, paying deposit as garnishee under execution against judgment debtor of 
same name as, but a person other than, its depositor, liable to latter therefor. 


O'Neil v. New England Trust Co., Supreme Court of Rhode Island, May 22, 1907. 

A bank, holding a deposit of Edward O'Neil, paid out the same as garnishee 
under execution against a judgment debtor of the same name. \Vhen served with 
the writ, it tried to communicate with its depositor without success and afterwards 
assumed he must be the judgment debtor. In fact the depositor was a different per- 
son. In an action by the depositor 

Held: The bank is liable if it pays a deposit otherwise than to the depositor or 
his order. Payment as garnishee under execution against a judgment debtor of the 
same name was no excuse. Its duty was to find out whether the judgment debtor 
had funds on deposit and this it did not do. The depositor made out a prima facie 
case when he proved that he deposited the money in question with the bank and de- 
manded the same from it. The burden of proving payment to or for the use of the 
depositor was on the bank and it failed to sustain the same. 


Exceptions from Court of Common Pleas, Providence County. 


Assumpsit by Edward O’Neil against the New England Trust 
Company. Verdict for plaintiff, and defendant excepted. Exceptions 
overruled. 


Duszois, J. When a bank receives money on deposit, it is to be 
paid to the depositor, or to his order, or to or for his use or account. 
The bank assumes the duty of seeing that it is so paid. If it pays 
out the money otherwise, it is liable to the depositor to the amount of 
such payment. Tolman v. American National Bank, 22 R. I. 463. 
The defendant, having so received the money of the plaintiff, paid 
out the same as garnishee under execution against a judgment debtor 
other than this plaintiff, but bearing the same name. The defendant 
claimed that it tried to communicate with the plaintiff without suc 
cess, and afterwards assumed that he must be the judgment debtor. 
This is no excuse. The duty of the trust company was to find out 
whether the defendant, in the suit wherein it was named as garnishee, 
had funds on deposit with it. This it made no attempttodo. The 
defendant was not paid the garnishee fee to examine into the affairs 
of any other person than the one named in the writ and the plaintiff . 
in this case was not the one named therein. In other words, the de- 
fendant attempted an investigation of the wrong person and came to 
an erroneous conclusion. 

The judge who presided at the trial did not err in his charge and 
refusals to charge. The plaintiff made out a prima facie case when 
he proved that he deposited the money in question with the defendant 
and demanded the same from it. The burden of proving payment to 
or for the use of the plaintiff was upon the defendant, and it failed to 
sustain the same. A verdict for the plaintiff was, therefore, properly 
directed. 

The defendant’s exceptions are overruled, and the case is remanded 
to the superior court for judgment on the verdict. 





LEGISLATION IN 1907. 
PRIVATE BANKS IN CONNECTICUT, 


Chapter 86. An Act amending an Act concerning Private Banks. 


Be it enacted by the Senate and House of Representatives in General Assembly convened: 

SECTION 1. Section one of chapter 209 of the public acts of 1905 is hereby 
amended to read as follows: No person or persons, association, or body corporate, 
except banks, trust companies, and building and loan associations incorporated under 
the laws of the United States or of this state, shall advertise or put forth a sign hav- 
ing thereon any of the following words: “bank,” “trust,” or “ savings,” or any arti- 
ficial or corporate name, or other words indicating that such person, persons, associa- 
tion, or body corporate is a bank, trust company, savings bank, or building and loan 
association, or shall in any way solicit or receive deposits as a savings bank. Every 
person, association, or body corporate violating the provisions of this act shall be fined 
not more than one thousand dollars. This act shall not prevent such firms or indi- 
viduals, doing business as private bankers under their own name or names, as have 
deposited with the state treasurer a bond of ten thousand dollars, or, at the option of 
such firms or individuals, securities of the value of not less than said amount, to the 
acceptance of said treasurer, conditioned for the protection of their customers, from 
styling themselves bankers in the conduct of their said business. 

Sec. 2. All corporations, partnerships, or individuals receiving money for safe- 
keeping or forwarding shall report to the bank commissioners that they are engaged 
in such business, and shali file with the state treasurer a bond or securities as provided 
by section one of this act. 

Approved, May 22, 1907. 

Nore:—The Treasury Department, State of Connecti- 
cut, has issued the following memorandum concerning the 
above act: 

Chapter 86, Public Acts of 1907, makes it the duty of 
private bankers to deposit a bond for $10,000 or securi- 
ties of like amount, with the Treasurer as a pre-requisite 
to the transaction of business within this state. 

Such deposit must be to the acceptance of the Treasurer. 

If a bond is deposited, the surety must be some surety 
company duly authorized to do business in this State and 
on a form furnished or approved by the Treasurer. 

If securities are deposited, the deposit must be in 
notes secured by a first mortgage on approved real estate 
in this State, and such notes and mortgages, and also in- 
surance on buildings included in the property mort- 
gaged, must be assigned and transferred tothe Treasurer, 
for the purposes of the act. 

Bonds of railroad companies or municipal bonds, ap- 
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proved by the Treasurer, may be deposited as well as 
notes secured by mortgage. 

If the deposit consists of interest bearing securities, 
such interest will be paid to the banker making the de- 
posit. A certificate will be issued to each private banker 


making the deposit stating the bond or securities de- 
posited. 


LIMIT OF BANK LOANS IN MINNESOTA. 


Chapter 156.—S. F. No. 62. An Act to amend Section 2993 of the 
Revised Laws of Minnesota for the year 1905, relative to the 
limit of loans by banks. 


Be it enacted by the Legislature of the State of Minnesota : 


SECTION 1. That section 2993 of the Revised Laws of Minnesota for the year 
1905 be, and the same is hereby amended to read as follows: 

Section 2993. Loans, how limtted.—The total liabilities to it, as principal, 
surety, or endorser, of any person, corporation, or co-partnership, including the lia- 
bilities of the several members thereof, shall never exceed fifteen per cent. of its capi- 
tal actually paid in cash and of its actual surplus fund. Provided, however, that on 
all loans made upon first mortgage security on improved farms located within the 
State of Minnesota, the limit of such loan shall not exceed twenty per cent. of the 
paid-in capital stock and surplus of the bank: provided that such mortgage loans be 
limited to, and in no case to exceed, fifty per cent. of the cash value of the security 
covered by such mortgage. The total liability of any officer or director shall never 
exceed ten per cent. of the same aggregate amount. But the discount of the follow- 
ing classes of paper shall not be regarded as creating liability within the meaning of 
this section, viz.: 

1. Of commercial paper actually owned by the person negotia- 
ting the same. 

2. Bills of exchange drawn in good faith against actually exist- . 
ing values. 

3. Paper based upon the collateral security of warehouse re- 
ceipts covering agricultural or manufactured products stored in 
elevators or warehouses under either of the following conditions: 

First—When the actual market value of the property covered by such receipts at 
all times exceeds by at least ten per cent. the amount loaned thereon. 

Second— When the full amount of every such loan is at all times covered by fire 
insurance in duly authorized companies, within the limit of their ability to cover such 
amounts, and the excess, if any, in companies having sufficient paid-up capital to 
authorize their admission, and payable, in case of loss, to the bank or holder of the 
warehouse receipt, unless accompanied by a certificate of the railroad and warehouse 
commission declaring the warehouse issuing the same to be fireproof. 

SECTION 2. This act’shall take effect and be in force from and after its passage. 

Approved April 12, 1907. 





REPORT OF STANDING LAW COMMITTEE TO 
AMERICAN BANKERS’ ASSOCIATION, 1907. 


To the Amertcan Bankers’ Assoctation: 


The Standing Law Committee begs to submit the following report of work un- 
dertaken and results accomplished since the last convention of the Association. 

During 1907 forty-one legislatures have held sessions. The Committee, through 
its counsel and secretary, has been in active communication with secretaries and 
legislative committeemen of various State associations of bankers and others with 
reference to the enactment of needed laws. 

Legal opinions have been given in a number of cases as to the legality and de- 
sirability of various proposed laws, numerous drafts of statutory provisions have been 
framed, at the request of legislative workers, and information has been furnished as 
to the existence and status of legislation in the different States affecting banking and 
commercial matters. 

Early in the year the committee caused to be prepared, printed, and circulated 
in pamphlet form, drafts of certain proposed laws which it recommended for enact- 
ment in the different States. These proposed laws 

(1) prescribed a short time limit of liability of bank to depositor upon payment 
of forged or raised checks; 

(2) provided for recovery of payments on forged checks in certain cases and 
regulated liability upon certification of forged checks; 

(3) provided for the payment of time instruments made payable at a bank; 

(4) made it competent for a notary who is a stockholder or officer of a bank to 
take acknowledgments orto make protests in certain cases; 

(5) provided a uniform law relative to stock transfers ; 

(6) provided an act relative to the payment of deposits in the names of two per- 
sons, whether the other be living or not ; 

(7) defined the crime of burglary with explosives and its punishment and 

(8) provided that, forthe purpose of calculating interest, 360 days may be con- 
sidered a year. 

The committee has conducted a large and extensive correspondence upon the 
above and numerous other matters of proposed legislstion in the different States, 
and has served as a bureau of information with reference to all matters of statute 
law governing banking and instruments of commerce, now existing or in prospect, in 
all the States. 

LEGISLATION ACCOMPLISHED. 

Among the important matters of legislation accomplished during the present year 
by bankers’ associations throughout the country, in which work the Standing Law 
Committee has, to a large extent, co-operated, are: 

The uniform Negotiable Instruments Law has been enacted in the States of 
Alabama, Illinois, and West Virginia, and in the Territory of New Mexico. 

The uniform Warehouse Receipts Act, which was recommended by this com- 
mittee, has been enacted in Connecticut, Illinois, lowa, Massachusetts, Montana, New 
Jersey and New York. 

The uniform Laws of Sales has been enacted in Arizona, Connecticut and New 
Jersey. 

General banking laws have been enacted in Oregon and Washington; important 
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laws forthe regulation and supervision of banks and creating State bank commis- 
sioners have been passed in Colorado, Missouri, and West Virginia; the Austin Bill, 
regulating State banking, has been enacted in Illinois, but must be submitted to vote 
of the people; Pennsylvania provides for receipts in full for moneys received by all 
institutions under supervision of the bank commissioner, statement of liabilities in all 
reports and full statement of moneys borrowed placed on the books; and certain pro- 
visions regulating banking have become law in the Territory of Arizona. 

A new trust company law has been enacted in Maine, the trust company law of 
Kansas has been amended, the law as to capitalization of trust companies in Mass- 
achusetts has been changed, and security deposits of trust companies in Minnesota 
have been regulated. 

Florida has provided far the examination of State banks by State examiners, and 
Michigan has passed a law providing for examinations by committees of directors or 
stockholders with report to State Banking Department ; the Bank Examiner Law of 
California has been amended, and Kansas has changed its law as to the eligibility of 
the bank commissioner. 

Express companies have been made subject to the Banking Act in Kansas. 

A General Reserve Fund Law, which includes trust companies, has been enacted 
in Pennsylvania, and the capitalization of banks has been regulated in Colorado, Illi- 
nois, and Nebraska. 

A uniform double liability of stockholders of all banks, trust companies, and sav- 
ings institutions, with supervision of all such institutions by the bank examiner, has 
been provided in Montana, and double liability of stockholders of banks of deposit 
and discount (unless “‘single liability” is advertised) in Minnesota. 

Loans to bank officers have been regulated in Montana and Iowa; the laws limit- 
ing loans to a single borrower have been amended in Minnesota and Wyoming ; 
limit of indebtedness of State and savings banks has been prescribed in Iowa; the 
amount of surety bonds for county and State deposits has been reduced in Nebraska ; 
authority to pay deposits to minors is provided in Kansas; protest fees are regulated 
in Montana; punishment is provided for false reports and entries in Pennsylvania, 
for the receipt of deposits when insolvent in Montana, and for false statements and 
circulation of false rumors derogatory to a bank in New Jersey. 

A Depository Law has been enacted in Indiana. 

The use of bank names and titles is regulated in Colorado, Montana, Oregon, 
and Washington. 

Savings deposits in banks other than savings banks must be invested in accord- 
ance with the laws governing savings bank investments in Connecticut; life insur- 
ance by savings banks is provided, and transaction of savings bank business by 
foreign banks regulated, in Massachusetts, and publication of unclaimed deposits is 
provided for in Oregon. 

Foreign banking is prohibited in New Jersey except to the extent New Jersey 
banks are allowed to do business in the State or country of the foreign bank. 

New tax laws have been enacted in Indiana, Washington, and West Virginia ; 
fairer and more reasonable methods of bank taxation have been established in Mon- 
tana; a more efficient and: equitable system for the taxation of bank stocks, shares, 
and banking capital has been provided in Oregon; and a new tax commission has 
been created in Kansas. In Montana the license tax on State banks (not collectible 
of national banks) has been removed. 

Laws regulating private banking have been enacted in Colorado, Indiana, Min- 
nesota, Pennsylvania, West Virginia, and Wyoming. Also in Oregon and Washing- 
ton as part of the general banking law. 

The law proposed by the Standing Law Committee, limiting the time of liability 
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of a bank for payment of a forged or raised check to one year, has been enacted in 
Michigan. Also in Oregon, with a time-limit of thirty and in Washington of sixty 
days. In New Jersey, the law passed both houses, but the Governor thought that 
the change from six years to one year too much of a reduction, and vetoed the bill. 

The law defining and punishing burglary with explosives recommended and cir- 
culated by the Standing Law Committee has been passed in Colorado, Michigan, 
Moatana, Nebraska, New Jersey, North Dakota, Oregon, and South Dakota. The 
phraseology of the law and the punishment prescribed is not, however, uniform. 

The uniform law governing stock transfers, recommended and circulated by this 
committee, has been enacted in Montana. 

The law defining what is due diligence in the collection of a check or draft has 
been passed in South Dakota. 

The joint deposit law, printed and circulated by this committee, allowing pay- 
ment of atwo-name account to either, whether the other be living or not, has been 
enacted in California, Maine, Minnesota, New Jersey, New York, Oregon, and Wash- 
ington. Inthe last named State, it is made inapplicable where the deposit exceeds 
$300; and the legislatures in several of the States have varied the phraseology of the 
law withvut, however, changing its legal effect, except in New York, where the law 
goes beyond an authority to pay and creates a joint tenancy title in the two parties. 

Laws punishing the issuer of checks where the account is not good have been en- 
acted in California and North Carolina. 

The Negotiable Instruments Law has been amended in Missouri as to paper 
falling due on holidays preceding a Saturday, and in North Carolina, grace, formerly 
retained in the Negotiable Instruments Law as respects sight drafts, is abolished, un- 
less expressly stipulated in the instrument, and the Saturday half-holiday is done 
away with. 

PARTIAL SUMMARY OF STATE LEGISLATION. 

The following is a partial summary of State legislation affecting the banking 
business which has been enacted (or which has been introduced but failed of enact- 
ment) during the present year. A complete synopsis of all matters of legislation 
cannot be given at this time, owing to the early date at which this report is issued. 

ALABAMA. 


Legislature now in session. - Efforts of banking committee largely confined to 
the following items; (1) Negotiable Instruments Law, which has been enacted after 
hard struggle ; (2) to render trust companies more efficient ; (3) to correct injustice 
of new Revenue Bill, taxing bank capital at market value. Shortness of session pre- 
vents urging of other uniform legislation recommended by Standing Law Committee. 


ARIZONA. 


An amendment was passed to paragraph 139, Rev. Stat. concerning the Bank 
Comptroller, enlarging his powers ; also prohibiting loans by banks on the security of 
their own stock, and penalizing the failure to make reports. 

The uniform law of sales has also been passed. 


CALIFORNIA. 


The Legislature has enacted the proposed law authorizing the payment of a de- 
posit in the name of two persons to either of said persons, whether the other be liv- 
ing or not, but in changed phraseology. The California law provides : 


‘When a deposit is made in the names of two or more persons deliverable or 
payable to either or to their survivor or survivors, such deposit or any part thereof or 
increase thereof may be delivered or paid to either of said persons or to his survivor 
or survivors in the due course of business.” 


A law has been passed making it a felony to make or deliver a check or draft on 
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a bank with intent to defraud where the maker knows that he has not sufficient funds 
to his credit; and construing the word “credit” to be an arrangement or understand- 
ing with the bank or depositary for the payment of such check or draft. A similar 
law was enacted in the State of Washington in 1905. 

The act “creating a board of bank examiners,” etc., was amended in certain im- 
portant respects. 

The act for the punishment of burglary with explosives failed to become a law. 


COLORADO. 


The Legislature passed an important law relative to the supervision and regulation 
of State banks, which took effect early in July. The bill was passed at the instance 
of the Colorado Bankers’ Association. It provides for the appointment, describes the 
powers and duties of a State bank commissioner, and regulates the banking business 
in certain important respects. The law prohibits private banks from advertising or 
doing a banking business without first having complied with the provisions of the act 
and obtained a certificate of authority from the State bank commissioner; and it 
prohibits the use of the word “trust” as part of the name of any institution unless 
organized and qualified under the Trust Company Act. 

On April 11th, Governor Buchtel signed a bill grading the amount of capital stock 
of incorporated banks according to population. 

The Legislature also passed a law against burglary with explosives, with a penalty 
of from twenty-five to forty years. 

The Colorado Bankers’ Association was also influential in the passage of an act 
to submit to the electors of the State an amendment of the Constitution concerning 
indebtedness, and especially to provide for a funding of certain old warrants of the 
State amounting to nearly $900,000, 


CONNECTICUT. 


The only law passed at the recent session is an act concerning deposits for sav- 
ings in corporations other than savings banks. It provides that all banks, trust com- 
panies, corporations, partnerships, or individuals maintaining a savings department 
or soliciting or receiving deposits as savings, shall invest all such deposits hereafter 
received according to the requirements of law concerning the investment of deposits in 
savings banks. All savings deposits not now so invested, when reinvested, shall be 
invested according to the new requirements, and must be so invested before January 
I, 1917. The requirements of a reserve fund in case of State banks and trust compa- 
nies is made inapplicable to the deposits mentioned in this act. 

All the other bills affecting banking which were introduced failed of passage, 
among others a general bill for the incorporation of State banks and trust companies. 
But the uniform Warehouse Receipt Act and the uniform Law of Sales both became 
laws. 

FLORIDA. 

The only bill passed at the recent session affecting banks was one regulating the 
examination of State banks. It gives the State Comptroller power to employ an ex- 
aminer; it provides for the examination of banks, for compensation of examiners, and 
requires reports from banks and bank receivers and banks going into voluntary liqui- 
dation. 

The proposed law defining due diligence in the collection of checks and drafts 
did not pass. 

GEORGIA. 

A bank examiners’ bill creating a bureau of banking has been passed and now 
becomes law. A law has also been passed maturing all paper falling due on Sun- 
day or a legal holiday on the first business day thereafter. 
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ILLINOIS. 


The uniform Negotiable Instruments Law and the uniform Warehouse Receipts 
Act were passed by the Legislature and approved by the Governor. The Austin Bill, 
governing State banks, was also passed, which will become effective after having 
been submitted to the vote of the people. This bill provides for the organization of 
directors; oaths, duties, annual meetings; penalty for false statements; certificate and 
permit of auditor to do business; limit of loans to a single borrower and other regula- 
tions as to loans; capital graded according to population; proceedings on impairment 
of capital. 

A bill was introduted limiting the liability of banks on forged or raised checks, 
but progressed no further than the legislative committee. 


INDIANA. 


The laws passed were the Depository Law, Private Bank Law, and Bank Taxa- 
tion Law. The bill defining burglary with explosives and the Negotiable Instru- 
ments Law were both introduced, but failed of passage. 

The Depository Law makes general regulations concerning public funds, their de- 
posit and safe-keeping and the collection of interest thereon; it creates boards of 
finance and defines their powers, duties, and procedure; it provides for the deposit of 
public funds in selected depositories; and specifies the requirements concerning such 
deposits. 

The act to regulate and supervise the private banking business subjects all priv- 
ate bankers to its requirements. It requires a minimum capital of $10,000; state- 
ments to the auditor showing compliance with requirements; issuance of stock certifi- 
cates representing capital; certificate of authority to do business; posting the list of 
owners; reports of conditionto auditor; examinations and various other requirements. 

The act concerning taxation requires shares of banks and trust companies to be 
assessed to the owner where the bank is located, and to be taxed at the same rate as 
other property in the same locality. Bank officers must make and deliver statements 
to the auditor and banks may retain dividends necessary to pay taxes. 


IOWA. 


The Legislature passed two bills in which banks were directly interested. Other 
bills were presented, but were not considered favorably. The laws passed were an 
act limiting the indebtedness which may be contracted by State and savings banks, 
and an act relating to the pay of, and loans to, officers of State and savings banks. 
lowa also passed the Warehouse Receipt Act. 


KANSAS. 


The Kansas Legislature passed very little distinctively banking legislation. 

The trust company law was amended to more accurately define the powers of 
trust companies. 

The law was passed providing that no person shall be eligible to the position of 
bank commissioner or of deputy who has not had at least three years’ bank experience 
or served one term as bank commissioner. Hitherto the law has provided that no 
person should be appointed bank commissioner who was a banker or in any way con- 
nected with a bank. 

A law was enacted authorizing banks to receive and pay deposits to minors. 

A further law aimed at express companies was enacted as an amendment to the 
banking law, as follows: 

“Any individual, firm, or corporation who shall receive money on deposit, whether 
on certificate or subject to check, or shall receive money for which it issues its check, 
draft, or bill of exchange, or other evidence of indebtedness, for which it charges a 
fee, shall be considered as doing a banking business and shall be amenable to the 
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provisions of thisact; provided that pro nissory notes issued for money received on 
deposit shall be held to be certificates of deposit for the purposes of this act.” 

A further act was passed creating a Tax Commission. It defines its powers 
and duties and abolishes the board of railroad assessors and the State board of 
equalization. 

One of the most conspicuous bills before the Legislature this yearjwas a bill look- 
ing toward the guaranty of deposits in State banks. This measure was advocated by 
the bank commissioner, and had a large following, but failed to pass. 

MAINE. 

The statute relative to the payment of deposits in the names of two persons was 
enacted in the form recommended by the Standing Law Committee as follows: 

“That when a deposit has been made or shall hereafter be’made in any bank or 
trust company transacting business in this State in the names of two persons, payable 
to either, or payable to either or the survivor, such deposit, or any part thereof, or 
interest or dividends thereon, may be paid to either of said persons whether the other 
be living or not, and the receipt or acquittance of the person so paid shall be a valid 
and sufficient release and discharge to such bank or trust company for the payment 
so made.” 

The Legislature also added to Section 21 of the Savings Bank Act the following 
clause : “‘ That when money is deposited in the names of two or more persons payable 
to either, the whole or any part thereof may be paid to either of such persons with or 
without the consent of the other before or after the death of the other.” 

A general act was also passed providing for the organization and management of 
trust companies and defining their powers. 

MASSACHUSETTS. 


Acts were passed regulating the capitalization of trust companies; providing for 
life insurance by savings banks; regulating the transaction of savings bank business 
by foreign banks in Massachusetts; also the Warehouse Receipt Act. 

MICHIGAN. 

The following bills were passed : 

1. House Bill 434, requiring semi-annual examination by a committee of direc- 
tors or stockholders, which committee shall make detailed report to the board and 
also to the State Banking Department. : 

2. A bill to permit any company, organized under Act 205, Public Acts of 1877, 
as amended (societies for the receiving and loaning of money), to reorganize under 
the General Banking Law of the State, passed after being amended so as to bring it 
entirely within all the requirements of the General Banking Law. 

3. Senate Bill 61, fixing the liability of banks for the payment of forged or raised 
checks, as recommended by the Standing Law Committee. 

4. The Yegg Bill, defining and punishing burglary with explosives, recommended 
by the Standing Law Committee. 

The following bills were introduced, but did not pass: 

Providing for the examination of private banks, but containing provisions that 
were not generally approved of by either side. 

A bill in re joint deposits. 

A bill relating to the limitation and qualifications of estates in entirety. 

A bill amending the General Banking Act, providing that collateral might be 
held by a safety or collateral deposit company as trustees for a bank holding partici- 
pation loan. 

A bill to prohibit the use of the word “ Bank” or “ Banker ” by any one in that 
business not under the supervision of the State Banking Department. 
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A bill permitting the organization of State banks in small townsjwith a capital of 
$10,000 (now $20,000), 

A bill changing the lien on bank stock and adding certain amendments (objected 
to principally on constitutional grounds). 

Last, but not least, Senate Bill 47, introduced by Senator Tuttle, seeking to make 
a legal investment for State banks, certain electric traction bonds that in the almost 
unanimous opinion of bankers of Michigan would not only be unwise but unsafe. This 
was a hard fight against the most powerful lobby and influence of the session, the 
State banks and Banking Department working hand in hand and winning out at the 
last moment. 

MINNESOTA. 

An act was passed regulating private banks, It defines the term bank, savings 
bank, and limits the right to use these terms as a business name. Every bank or 
savings bank is made subject to supervision and control of the publicexaminer. Any 

erson who carries on the banking business and refuses to permit the public examiner 
to inspect and superintend said business and see that the same is carried on in ac- 
cordance with the banking laws of the State is not permitted to use the word “bank.” 
Violation of this act is a misdemeanor. 

An act was passed providing a double liability of stockholders of banks of deposit 
and discount. All banks of deposit and discount which do not amend their articles 
to become subject to this act within six months after its passage, must thereafter use 
upon stationery, letterheads, and advertising matter “stockholders in this bank, sub- 
ject to single liability only.” 

An act was passed amending the law as to the limit of loans to a single borrower 
with reference to real estate loans. 

An act was passed requiring debenture companies to have a minimum paid-up 
capital of $40,000, and to use the word “debenture” as part of the corporate name. 

An act was passed amending the law regulating the amount and character of de- 
posits of trust companies and prescribing the duties of the public examiner with res- 
pect to the securities deposited with him. 

Section 3019 of the revised laws of 1905 was amended by adding a provision 
regulating the payment of two-name deposits in banks and savings banks as follows: 

“And whenever any deposit shall be made by or in the name of two or more per- 
sons upon joint and several account, the same or any part thereof or the dividend or 
interest thereon may be paid to either of said persons or tothe survivor of them or to 
the personal representative of such survivor.” 


MISSOURI. 


The Legislature made important enactments amending the laws governing banks 
of deposit and discount, trust companies, and savings and safe deposit institutions. 

It also enacted a law creating a State banking department, and for the appoint- 
ment of a State bank commission; placing the incorporation, supervision, and exam- 
ination of all banks of deposit and discount, private banks and bankers, trust com- 
panies, and savings and safe deposit institutions organized or doing business in the 
State under the State Banking Department and the bank commissioner, and provid- 
ing penalties for the violation of the act. 

Section 85 of the Negotiable Instruments Law was amended by adding after the 
words “falling due” the words “or becoming payable,” making it conform to the law 
of New York in this particular, and to remove the uncertainty as to when a negotia- 
ble instrument falling due on a holiday preceding a Saturday should be presented for 
payment. 

MONTANA. 


The Legislature enacted the uniform law regulating stock transfers recommended 
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by the Standing Law Committee; also the law defining burglary with explosives, with 
a punishment of from fifteen to forty years. 

Acts were also passed aimed at excessive protest fees, reducing the charge to $1 
for drawing, copying, and recording each protest, and to twenty-five cents for draw- 
ing and serving every notice of non-payment, and providing a maximum fee of $2.50. 

A provision was enacted establishing a fairer and more reasonable method of 
bank taxation than formerly prevailed. It provides that “all real estate is taxed in 
the county where the real estate is situated, and the residue of its property, being 
shares of stock in said bank, shall be reduced to a cash value and assessed and taxed 
to the individual shareholder in the identical manner that other personal property is 
assessed in Montana, having in view that the assessment thereof for taxation shall not 
be at a greater proportion to the face value than is the assessment upon other classes 
of personal property.” 

The further act was passed applying to trust companies, State banks, trust and 
savings banks, making all the affairs of these institutions subject to the State bank 
examiner; making the liability of stockholders of the three classes of corporations 
uniform and the same liability as is imposed upon national bank stockholders; also re- 
lieving the State banks from the payment of licenses which could not be collected 
from national banks. 

Other laws passed regulated loans to bank officers; prohibited publication of 
false statements; prohibited the use of the words “trust” or “trust company,” “savings” 
or “savings bank”’ in the title of any business unless such business be organized 
under the trust company or savings bank chapters of the law; providing penalties 
for receiving deposits when the bank is insolvent; and requiring every individual 
using a corporate name to publish certificates giving the names of the individuals or 
partners. 

Montana also enacted the uniform Warehouse Receipt Act. 


NEBRASKA. 


Burglary with Explosives Bill was passed with a minimum penalty of twenty 
years, and maximum, life imprisonment. 

A bill was passed by the Governor that banks to be organized in the future 
must have at least $10,000 capital, as against $5,000 heretofore. 

A bill was introduced providing that banks should have the privilege of filing 
certain securities for the guaranty of county and State deposits made with the bank, 
instead of being required to supply a personal or surety bond, as at present; also pro- 
viding that whatever bond be given need only be forthe same amount as the maximum 
deposit. The rule has always been that the bond must be double the amount of the 
deposit. That part of the bill relative to depositing securities instead of bonds failed 
to pass; but the provision reducing the bond to the same amount as the deposit be- 
came a law. 

NEW JERSEY. 

Laws were passed at the recent session of the Legislature with the approval of 
the New Jersey Bankers’ Association, as follows: 

1. An act relative to the payment of deposits made in any bank or trust com- 
pany in the names of two persons. It provides: “that when a deposit has been made 
or shall hereafter be made in any bank or trust company transacting business in this 
State in the name of two persons, payable to either or the survivor, such deposit, or 
any part thereof, or any interest or dividend thereon, may be paid to either of said 
persons whether the other be living or not.” 

2. An act prohibiting the transaction of business in New Jersey by foreign bank- 
ing, savings, trust company, or safe deposit corporations in certaincases. It provides: 

‘Hereafter no banking, savings, trust, or safe deposit corporation created by any 
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other State or by any foreign state, kingdom or Government, shall transact any busi- 
ness in this State, except to the extent that similar corporations of New Jersey are 
permitted to transact business in such State, Kingdom, or Government; provided, 
every foreign corporation shall comply with all the requirements of the laws of this 
State applicable to it in doing business therein.” 

3. An act providing that any person who shall wilfully or maliciously instigate, 
make, circulate, or transmit to another or others any statement untrue in fact, deroga- 
tory to the financial condition or affecting the solvency or financial standing of any 
bank, banking institution, or trust company doing business in this State, or who 
shall counsel, aid, procure, or induce another to start, transmit, or circulate any such 
statement or rumor, shall be guilty of a misdemeanor. 

4. The Burglary with Explosives-Act, providing that any person who shall wil- 
fully or maliciously break or enter any church, meeting-house, shop, banking-house, 
warehouse, mill, barn, stable, out-house, railway car, canal boat, ship or vessel, or 
other building whatever, with intent to kill, rob, or steal, and who, for the purpose of 
effectuating such intent, uses, or attempts to use, nitro-glycerine, dynamite, powder, or 
any other high explosive, and his counsellors, procurers, aiders, and abettors, shall be 
guilty of a high misdemeanor and punished by imprisonment at hard labor for a 
period not exceeding forty years ora fine not exceeding five thousand dollars, or both, 
at the discretion of the court. 

5. An act respecting the Orphans’ Court was amended with reference to the in- 
vestment of money by executors, administrators, guardians, or trustees. 

The proposed bill limiting the liability for payment of a forged or raised check to 
one year passed both houses, but was vetoed by the Governor on the ground that the 
reduction of the time of liability from six to one year was too great a reduction, and 
on the further ground that the law provided that it should go into effect immediately, 
whereas changes of any laws affecting punishment or liability should become effec- 
tive some time subsequent to the passage of the act, in order that no one may be taken 
by surprise. 

The uniform Law of Sales and the uniform Warehouse Receipt Act both became 
laws in New Jersey. 

NEW MEXICO. 

The Negotiable Instruments Law was enacted this year in the Territory of New 
Mexico. 

NEW YORK. 

The Legislature amended Section 114 of the Banking Law by adding the follow- 
ing provision: “When a deposit shall be made by any person in the names of such de- 
positor and another person and in the form to be paid to either or the survivor of 
them, such deposit thereupon and any addition thereto made by either of such persons 
upon the making thereof, shall become the property of such persons as joint tenants 
and the same together with all interest thereon shall be held for the exclusive use of 
the persons so named, and may be paid to either during the lifetime of both or to the 
survivor after the death of one of them, and such payment and the receipt or acquit- 
tance of the one to whom such payment is made shall be a valid and sufficient release 
and discharge to said bank for all payments made on account of such deposit prior to 
receipt by said bank of notice in writing not to pay such deposit in accordance with 
the terms thereof.” 

It will be noticed that this law not only authorizes payment of a two-name ac- 
count to the survivor, but undertakes to define property rights as between the parties 
by making the deposit the property of both as joint tenants. The Standing Law 
Committee did not deem it wise to go to this extent. 

By a law approved June 17, Section 17 of the Banking Law, relating to “Im- 
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pairment of Capital,” is amended by adding the following after the clause which au- 
thorizes the superintendent to take possession of the property and business of a bank 
or individual banker in an unsound or unsafe condition: 

“On taking possession of any such bank or individual banker’s property and busi- 
ness, the superintendent shall forthwith give notice of such fact to any and all banks, 
trust companies, associations, and individuals, holding or in possession of any assets 
of said bank or individual banker. No bank, trust company, association, or individ- 
ual, knowing of such taking possession by the.superintendent or notified as aforesaid 
shall have a lien or charge for any payment, advance or clearance thereafter made, or 
liability thereafter incurred against any of the assets of the bank or individual banker 
of whose assets the superintendent shall have taken possession as aforesaid.” 

The New York Legislature also passed the uniform Warehouse Receipt Act. 

NORTH CAROLINA. 


A law was enacted in North Carolina making it a misdemeanor to obtain with 
fraudulent intent money by means of a check or draft on a bank not indebted to the 
drawer. 

The Negotiable Instruments Law was also amended by (1) cutting out the Satur- 
day half-holiday and (2) by making sight bills carry grace only when expressly pro- 
vided therein. The Negotiable Instruments Law in most of the other States abolished 
grace entirely, but when originally enacted in North Carolina, grace was retained as 
to sight bills. The law is now changed so that sight bills do not carry grace unless 
stipulated in the instrument. 

NORTH DAKOTA. 

The only important legislation the Bankers’ Association succeeded in obtaining 
was the bill defining burglary with explosives. The minimum penalty is fixed at 
twenty years, the maximum at forty years. 

A measure affecting the issuance of money orders by express companies was in- 
troduced, but failed of passage. 

OREGON. 

The Legislature passed a general banking law of comprehensive scope. It 
defines a bank and the banking business, establishes a board of bank commissioners, 
provides a State bank examiner, and prescribes his duties and powers. Section 9 pro- 
hibits any person, firm, or corporation, except national banks, from carrying on a 
banking business, except on compliance with the act. This covers private bankers. 

The law contains two provisions recommended by the Standing Law Committee: 

(1) “No bank shall be liable toa depositor for the payment by it of a forged or 
raised check unless within thirty days after the return to the depositor of the voucher 
of such payment, such depositor shall notify the bank that the check so paid was 
forged or raised.” 

This, it will be seen, reduces the limit of time in which the bank remains liable 
to thirty days, the shortest period yet enacted in any of the states. 

(2) The law relative to the payment of deposits in the names of two persons, to 
either, whether the other be living or not, was enacted in substantially the same form 
as was recommended by the Standing Law Committee, with an addition that the law 
“should apply to all banking institutions, including national banks, within this State.” 

The Legislature also passed the act defining burglary with explosives with a 
minimum penalty of five years and a maximum of forty years’ imprisonment. 

An important act was also passed providing “a more efficient and equitable 
system for the taxation of bank stocks, shares, and banking capitals.” 

An act was passed concerning the publication of deposit accounts in banks, sav- 
ings banks, and savings and loan societies where no deposit had been made or with- 
drawn for the period of more than seven years. 
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PENNSYLVANIA. 


The Legislature passed the following enactments: 

1. To provide for the creation and maintenance of a reserve fund in all banks, 
banking companies, savings institutions, companies authorized to execute trusts of 
any description and to receive deposits of money, which are now or which may here- 
after be incorporated under the laws of this Commonwealth, and in all trust companies 
or other companies receiving deposits of money, which may have been heretofore or 
which may hereafter be incorporated under section twenty-nine of the act, approved 
April 29, 1874, entitled “An act for the creation and regulation of corporations,” and 
the supplements thereto. 

2. Making false statements, reports, entries in books, and exhibiting false papers, 
in any bank, trust company or building and loan association, a misdemeanor. 

3. Requiring banks, trust companies, savings fund societies, building and loan 
associations, bond and investment companies, provident associations, and all other 
corporations under supervision of the commissioner of banking, to furnish receipt 
in full to each depositor or investor for moneys received which shall also be entered 
in full on books of the company; statement of liabilities to be set out in full in all re- 
ports to commissioner of banking or other supervisory authorities; statement of all 
moneys borrowed to be placed in full as liabilities on books of the company; vio- 
lation of provisions of this act a misdemeanor, and penalty therefor. 

4. Requiring every person, firm, or unincorporated association of this common- 
wealth, who shall hereafter engage in the banking business within this commonwealth, 
to report to, and be under the supervision of, the commissioner of banking. 

5. Authorizing the commissioner of banking to appoint additional bank examiners, 
two stenographers, and one messenger, and fixing the compensation of the same. 


SOUTH DAKOTA, 


The Bankers’ Association succeeded in procuring the enactment of the Burglary 
with Explosives Bill and the bill declaring what shall be considered due diligence in 
the collection of a check or draft. The Burglary with Explosives Bill separates the 
crime into two degrees. The first degree is where the building is entered in the night 
time and contains a human being; the second degree, where there is no human being 
in the building. First degree burglary is punishable by imprisonment for not less 
than twenty-five years, and second degree burglary, not less than fifteen and not 
more than twenty-five years. 

The due diligence law provides: “In order to hold the maker, indorser, guarantor 
or surety of any check or draft deposited with or forwarded to any individual or bank 
for collection, or owned by any individual or bank, it shall be sufficient for said indi- 
vidual or bank to forward the same ¢o their direct correspondents in the usual com- 
mercial way now in use, according tothe regular course of business, and the same 
shall be considered due diligence in the collection of such check or draft.” 

This law has heretofore been enacted in Vermont and Kentucky in the same 
language as above, except the words “to their direct correspondents” do not appear 
in those enactments. 

The Bankers’ Association made every effort to secure the enactment of the Ne- 
gotiable Instruments Law, but were unsuccessful. 


TENNESSEE, 


The only bill passed by the Legislature affecting banking institutions was Senate 
Bill No. 684, “‘an act to require corporations to file certain information with the Secre- 
tary of State and to provide for the payment of an annual fee therewith to the Secre- 
tary of State.” This act while having direct reference to all corporations, places an 
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additional requirement and tax on banks, i. e., State banks only. The act is tech- 
nically defective in certain respects,involving certain discriminations,apparently through 
accident. Taxes have been paid by a majority of the corporations and banks under 
protest. Suits have been instituted by corporations other than banks to have the act 
declared unconstitutional. If successful, the result will be beneficial to the banks, 
This act provides graded fees according to capital. The Attorney-General has con- 
strued the act as requiring the following fees: 

Up to and including , $5 00 

Up to and including........... ‘a y 10.00 

Up to and including : 20 00 

Up to, but not including. Y 30.00 

From $250,000 up to, but not including ‘ 50.00 

From $500,000 up to, but not including 100.00 

$1,000,000 or over 156.00 


A general law “to regulate banks and banking in this State’’ advocated by the 
Tennessee Bankers’ Association, after having been amended in many respects, passed 
both houses with the amendments, but was vetoed by the Governor on the last day of 
the session. 

WASHINGTON. 

The Washington Bankers’ Association procured the passage of the following 
laws . 

1. Limiting the liability of banks or trust companies for the payment of forged 
or raised checks to sixty days after return to the depositor, unless notified. 

2. Act act relating to the assessment and taxation of bank stock. 

3. An act exempting mortgages, notes, money, etc., from the taxation of personal 
property. 

4. An act relating to the payment of deposits in the names of two persons, au- 
thorizing payment to either “whether the other be living or not.” But “this law 
shall not apply to deposits in excess of three hundred dollars.” 

5. A general law relating to the organization and government of State banks. 
Washington had no banking law, and this excellent law has been the result of a great 
deal of hard labor. Section 30, relating to private banks, is as follows: 

“No person or persons, association, or body corporate, except banks or trust 
companies incorporated under the laws of the United States or the laws of the State 
of Washington, and existing foreign banks now doing business in the state of Wash- 
ington, shall advertise or put forth a sign having thereon any of the following words: 
‘Bank,’ ‘banking company,’ ‘trust,’ or ‘savings,’ or any other artificial or corporate 
name, of other words indicating that such person, persons, association, or body cor- 
porate is a bank, trust company, or savings bank, or shall in any way solicit or re- 
ceive deposits as an incorporated bank. Every person, association, or body corporate, 
violating the provisions of this act shall be fined not more than one thousand dollars 
($1,000). This act shall not prohibit firms or individuals doing business as private 
bankers or brokers under their own name or names, nor prohibit them from solicit- 
ing or receiving deposits as such; providing that such private banks shall use the 
words ‘private banks’ on all signs and stationery.” 

The bill defining burglary with explosives did not pass, but its enactment is ex- 
pected at the next session of the Legislature. 

WEST VIRGINIA. 

The legislature enacted the Negotiable Instruments Law, to take effect January I, 
1908. 

Also an act amending the general banking law, enacting many new provisions re- 
lating to banks and trust companies. It is made unlawful for any individual to use 
in connection with his business the term “bank,” “banking company,” or “trust com- 
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pany” without taking out a charter and complying with the statutes governing banks 
and trust companies. A commissioner of banking is provided and a system of examina- 
tion and reports. There is a requirement of 15 per cent. reserve, 3-5 of which may 
consist of balances due from any national bank or state bank in the State or any sol- 
vent banking institution outside the Statethat may be approved by the supervisor in 
said state. 

A new and comprehensive law for the assessment of taxes was also enacted. 
WYOMING. 


An act was passed regulating private banks and providing for their examination 
by the State examiner. It provides that every person or persons, company, and cor- 
poration now engaged in, or who may hereafter engage in, the banking business, or 
buy and sell exchange, receiving money on deposit subject to checks, and commonly 
designated as private bankers, shall be subject to the same restrictions and provisions 
of law affecting management and control and examination as are now provided for 
State banks. 

A further law was passed enlarging the limit of loans by banks to any one bor- 
rower from 1-7 of paid-in capital (and in the case of banks with a capital of not less 
than $40,000, I-10), to I- 5 of paid-in capital in all cases. 

Further information concerning any of the above laws will be furnished by the 
counsel and secretary of the committee upon application. 

One of the main objects of this committee is to promote uniformity in the laws 
of the different States wherever such uniformity is practicable or desirable, and the 
committees of State Bankers’ Associations who are working for legislation in their res- 
pective States are requested to correspond with this committee with reference to new 
legislation sought to be introduced, to the end that uniformity may be attained as far 
as practicable. We have at hand copies of banking laws and other laws affecting 
the banking business which have been passed in the different States; also drafts of 
laws which have been introduced but not passed; and many opinions of Attorneys- 
General construing new laws. This information is valuable, and is at the service of 
legislative workers in State Associations who desire the best and most effective drafts, 
as well as those most conducive to uniformity. 


August Ist, 1907. Respectfully submitted, 


THOMAS B. PATON, 


Counsel and Secretary, New York. 
WILLIAM J. FIELD, 


Chairman, Sec’y and Treas. Commercial Trust Co. of N. J., Jersey City. 
HENRY DIMSE, 

President Northern Bank, New York City. 
P. C. KAUFFMAN, 

Second Vice-President Fidelity Trust Co., Tacoma, Washington. 
JOHN K. OTTLEY. 

Vice-President Fourth National Bank, Atlanta, Ga. 

Committee, 


_ ADDENDA.—The Negotiable Instruments Law has been enacted in Hawaii. A 
private bank law has been enacted in Connecticut. The statement in the above re- 


port (based on offcéa/ information which proved incorrect) that Montana has enacted 
the Warehouse Receipt Act is erroneous. 





THE BANKING LAW JOURNAL. 


OPINIONS OF ATTORNEY-GENERALS’ IN RELA- 
TION TO BANKING QUESTIONS. 


PRIVATE BANKS IN PENNSYLVANIA. 


Opinion of J. E. B. Cunningham, Deputy Assistant Attorney-General, construing act 
requiring persons, firms or unincorporated associations, ** hereafter *’ engaging in the 
banking business, to report to Commissioner. 


OFFICE OF THE ATTORNEY-GENERAL, 
HARRISBURG, PA., July 9, 1907. 
Hon, J. A. Berkey, Commissioner of Banking, Harrisburg, Pa. 
DEAR SIR:—I am in receipt of your communication of June 21st asking fora 
construction of the Act of Assembly approved June 7, 1907, which said actis as follows: 


“An Act requiring every person, firm or unincorporated asso- 
ciation of this Commonwealth, who shall Zereafter engage in the 
banking business within this Commonwealth, to report to, and be 
under the supervision of, the Commissioner of Banking. 


Section 1. Be it enacted, etc., That every person, firm or unin- 
corporated association in this Commonwealth, who shall ereafter 
engage in the banking business within this Commonwealth, and 
who shall hold themselves open to the public for the purpose of re- 
ceiving money on deposit, or otherwise, shall report to, and be sub- 
ject to the supervision of the Commissioner of Banking, and to the 
laws governing his office, at all times.” 


You ask to be advised as to whether this act applies only to persons, firms and 
unincorporated associations beginning business subsequent to the date of its approval. 
or whether it also applies to all persons, firms and unincorporated associations now 
engaged in the banking business in this Commonwealth. By its express terms the 
act in question applies only to those persons, firms, or unincorporated associations 
who shall hereafter, i.e , after the approval hereof, engage in the banking business 
within this Commonwealth. 

Of course, it may be contended that those persons, firms and unincorporated 
associations who were engaged in the banking business at and prior to the date of 
approval and still continue in business, are engaging in the banking business after the 
date of approval, within the meaning of the act. Such construction, however, taking 
the act as a whole, would be a strained construction, and may be obtained only by 
wresting the words used by the Legislature out of their ordinary significance. The 
legislative intent is the criterion by which all acts must be construed. If the Legisla- 
ture had intended to provide that all persons, firms and unincorporated associations 
engaged in the banking business at and prior to the date of approval of the act as 
well as those engaging therein subsequently, should report to and be subject to the 
supervision of the Banking Commissioner, that body would probably have made such 
meaning clear by the use of some apt phrase such as “now engaged or hereafter 
engaging in the banking business.” To engage in a business in the ordinary signifi- 
cance of those words, means to embark upon, or undertake the enterprise in question. 
I am therefore of the opinion that the above Act of Assembly applies only to those 
persons, firms or unincorporated associations who begin the banking business in this 
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Commonwealth and hold themselves open to the public for the purpose of receiving 
money on deposit or otherwise, subsequent to the 7th day of June, 1907. 
Very truly yours, 
J. E. B. CUNNINGHAM, Asszstant Deputy Attorney General. 


= 
BRANCH BANKING IN INDIANA. 


Opinion of Attorney-General James Bingham concerning the right of State banks in 
Indiana to operate branches. 


To the State and Private Banks of Indiana: 

The question of the right of banks operating under Indiana laws to establish and 
maintain branch offices or agencies in places other than those for which such banks 
are incorporated or authorized has been raised, and in order that I might be advised 
as to the law upon the subject, I submitted to the Attorney-General of the State such 
questions as elicited the opinion hereto attached. 

This opinion makes it clear that State banks cannot lawfully conduct any part of 
their banking business by means of branch offices or agents, and that to do so involves 
liability to prosecution under the criminal law. By the werding of the statute gov- 
erning private banks the same rule is applicable to them. 

To open the State to an unrestricted and unregulated system of branch banking 
would invite such competition as would soon become intolerable to the banks them- 
selves and such practices as would inevitably lead to insolvency and scandal in many 
instances. In the absence of laws directly permitting and regulating branch banks, 
it is my duty to take such steps in each case presented as will prevent such illegal 
business, in conformity with the opinion of the Attorney-General. 

Respectfully, JOHN C. BILLHEIMER, Auditor of State. 


INDIANAPOLIS, June II, 1907. 
HON. JOHN C. BILLHEIMER, Audztor of State. 


DEAR SIR:—Your communication of June roth received, in which you ask : 
FIRST, 
‘May a State bank in Indiana establish and operate a branch bank under its act 


of incorporation as a bank?” 
SECOND. 


“May a State bank in Indiana accept deposits and cash checks at a place not 
named in its articles of association, transacting such business through an agent em- 


ployed for that purpose ?” 
THIRD. 


‘“ Has the Auditor of State authority to enforce the discontinuance of such branches 
or agencies as may exist, if they are not authorized by law; or, if they are authorized, 
may he examine and supervise them, and require them to report as in the case of 
ordinary banks?” 

Section 203, Burns’ Annotated Indiana Statutes 1901, being par. 4 of Art. XI. of 
our State constitution, provides that 


“The general assembly may also charter a bank with branches with- 
out collateral security, as required in the preceding section.” 


The following section of the constitution provides that 


“If the general assembly shall establish a bank with branches, 
the branches shall be mutually responsible for each other's liabili- 
ties upon all paper credit issued as money.” 


A State bank with branch State banks was provided for by the act of 1855 (Acts 
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1855, p. 229) and the Indiana State bank was duly organized, together with branch 
State banks in different cities of the State. 

They have long since gone out of business and the acts of the legislature author- 
izing them have long since been repealed. 

Section 23 of the act of 1855 authorized the general assembly to appoint an agent 
at any time to examine the condition of said State bank and each of its branches, and 
make report to the Governor, and section 60 of said act required the board of directors 
of such State bank and each of its branches to make report to the general assembly and 
authorized the general assembly to require information from the directors at any time. 

Thus it will be seen that under the law of 1855 authorizing the organization of 
branch banks the section referring to the examination of State banks also extended 
examination to the branch banks, 

By section 2938, Vol. 2, Burns’ Annotated Indiana Statutes, Kevision rgo1, the 
same being section 18 of the act of 1873 authorizing the incorporation of State banks 
in this State, provides for the method of examination of banks organized under said 
latter act. But nowhere does there appear to be any provision for the examination 
of branch banks. 

Section 2921, Vol. 2, Burns’ Annotated Indiana Statutes, Revision 1901, provides 
for the manner of the organization of State banks and what shall be contained in the 
articles of incorporation, the second subdivision of which reads as follows: 


“The place where it is to be located and its operations as a 
bank of discount and deposit are to be carried on and its business 
conducted, designating the county, city or town.” 


It will be observed from this language that in the articles of incorporation some 
particular place shall be designated as the place of business of such bank, and that 
there is no intimation anywhere in the section referred to that such a bank may have 
more than one place of business. 

Sections 2994a to 2994j, inclusive, of Burns’ Annotated Indiana Statutes, supple- 
ment of 1905, the same being the act of the general assembly of the State of Indiana 
for 1905, provide for the manner of organization and conduct of what is known as 
private banks in the State of Indiana. This act was amended by the general assembly 
of the State of Indiana for 1907, but such amendments do not take effect until the 
first day of December, 1907, and no other provision whatever is made by the laws of 
the State of Indiana for conducting a purely banking business in this State, and the 
laws authorizing the organization of State banks and private banks above referred to 
cover every phase of the banking business authorized by the laws of this State other 
than that authorized by the national banking laws that can be carried on in the State 
of Indiana, and providing penalties for the violation thereof. 

To permit a State bank to authorize an agent to carry on a banking business at 
a place other than the home office of such bank would be merely to authorize a private 
banking business to be carried on in violation of the private banking laws of the State 
of Indiana. 

Section 7 of the act of 1905 relating to the organization of private banks and 
section 9 of the act of 1907 are in the words and figures following : 

“ Any person, firm or copartnership violating any of the provisions of this act shall 
be fined in any sum not exceeding one thousand dollars, to which may be added for 
the second offense imprisonment for any term not exceeding two years.” 

It is therefore my opinion that State banks can not lawfully operate branch 
banks underits incorporation as a bank; that sucha bank can not lawfully engage in 
the business of accepting deposits and cashing checks at places other than that named 
in the articles of incorporation, transacting such business through an agent em- 
ployed for that purpose, and that any person engaged in conducting such banking 
business as agent, or otherwise, at a place other than that named in the articles of 
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incorporation of such bank, would violate the provisions of the section last above 
quoted providing a penalty for violating the provisions of the private banking laws of 
the State of Indiana, andthat such person so conducting said business would be sub- 
ject to criminal prosecution the same as for any other misdemeanor. 


I have the honor to be, Yours very truly, 
JAMES BINGHAM, AZforney-General. 










PRIVATE BANKS IN WASHINGTON. 


Opinion of J. B. Alexander, Assistant Attorney-General, as to the construction to be placed 
upon Section 30 of the Banking Act of 1907 relating to the regulations prescribed for pri- 
vate banks as to the manner or names by which they may designate themselves. 



















Hon, A. W. Engle, State Examiner, Seattle, Wash. 

DEAR SIR:—In response to your verbal request that the Attorney General ad- 
vise you of the construction to be placed upon section 30, of chapter 225, Laws of 
1997, which section relates to the regulations prescribed for private bankers and 
banks asto the manner or names by which they may designate their banks upon signs, 
stationery or other advertising matter, [ am directed by the Attorney General to reply. 

Section 30 of the banking act reads as follows: 

“No person or persons, association or body corporate, except banks, or trust 
companies incorporated under the laws of the United States, or the laws of the State 
of Washington, and existing foreign banks now doing business in the State of Wash- 
ington, shall advertise or set forth a sign having thereon any of the following words.: 
‘Bank,’ ‘banking company,’ ‘trust’ or ‘savings,’ or any other artificial or corporate 
name, or other words ¢adicating that such person, persons, association or body cor- 
porate isa bank, trust company, or savings bank, or shall in any way solicit or receive 
deposits as an incorporated bank. Every person, association, or body corporate, 
violating the provisions of this act, shall be fined not more than one thousand dollars 
($1,000). This act shall not prohibit firms or individuals doing business as private 
bankers or brokers under their own name or names, nor prohibit them from soliciting 
or receiving deposits as such; providing that such private banks shall use the word 
‘private bank’ on all signs and stationery.” 

The evident purpose of the legislature in enacting the above provision was to 
prevent bankers or brokers other than those incorporated as a bank or trust com- 
pany under the laws of the United States or of this State, or foreign banks now do- 
ing business in this State, from soliciting the confidence of the general public or of 
prospective customers by means of any name or designation by which the public or 
such prospective customers should be misled to believe that they were dealing with 
an incorporated bank. It was intended that the private unincorporated banks should 
so designate themselves by name upon signs and advertising matter as to give clear 
indication to all who might be concerned that such bank was soliciting business or 
receiving deposits as a private individual or firm as distinguished from a United 
States or State incorporated bank. 

That the two classes of banks inight be clearly distinguishable by an inspection 
of their names or designations the legislature considered it advisable to prescribe 
that certain words should not be used in advertising by private bankers or brokers; 
as the prohibited words are particularly mentioned in the section, no consideration on 
our part is required to apply to that portion of the section. Your chief difficulty, if 
any, will arise in determining what is meant by “other artificial or corporate name” 
as there used; and what is meant by the words “firms or individuals doing business 
in their own name or names.” 

There are in this State quite a number of individuals or firms who are doing a 
banking business at present under artificial names or titles such as “Merchants Bank 
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of ,” or “ Bank of . =< Trust and Savings Company;” we are 
of the opinion that the use of such artificial names is prohibited Ly this section. That 
even though such artificial name were accompanied by the words “private bank” it 
would still be a violation of the act. We think the intent evidenced by the banking 
act considered as a whole, and by this section in particular, requires that you con- 
strue the clause “this act shall not prohibit firms or individuals doing business as 
private banks or brokers wader their own name or names * * * provided that such 
private banks shall use the words ‘private bank’ on all signs and stationery,” to mean 
that such private bankers or brokers can only use their natural personal names or, in 
the case of firms, can only use a firm name consisting of a combination of the several 
natural names of the individuals composing such firm, and further, must accompany 
such individual or firm name by the words, “private bank;” for instance, if John Doe 
desires to conduct a private bank he may designate the same on signs and advertis- 
ing as “John Doe’s Private Bank,” or “Private Bank, John Doe Proprietor,” or “John 
Doe’s Bank, a private bank,” but could not say, “Security Bank of , private 
bank.” If Jchn Doe and Richard Roe desired to conduct a private bank they might 
designate the same as “Doe and Roe, Private Bank,’ or “Private Bank, Doe and Roe 
Proprietors,” or “‘Doe’s and Roe’s Bank—a private bank;” in other words, “their 
own individual names” refers to the natural names of the individuals engaged in the 
business, and excludes the use of any artificial firm name. 

Section 1980 of Pierce’s Code, the same being section 38 of the Laws of 1891, 
page 130, provides: 

“Any person or persons now or hereafter engaged in the business of banking who 
shall put up or cause to be put up, or exhibit, any sign or advertisement, purporting 
thereby to be an incorporated bank, or shall do business under a corporate name, 


when they are not such, shall on conviction thereof be adjudged guilty of a misde- 
meanor, and punished by a fine not exceeding two hundred dollars.” 


It would appear from this section that the use of a corporate name by unincor- 
porated bankers has for many years been prohibited. For unless the words “corpor- 
ate name” as there used means any artificial name which would have the appearance 
of indicating a corporation the provision would be meaningless. If this construction 
is correct there could, at the present time, be no vested or other right to use any arti- 
ficial name for a bank which is not incorporated. 

The provisions in question, if interpreted and applied upon the lines above indi- 
cated would enable the public to clearly discern whether it were dealing with an in- 
corporation or private bank. Probably in no other way could this purpose be accom- 
plished. Of course it is not for this office to administer the act, but in interpreting it 
we may take into consideration the probable result of a strict or liberal interpretation 
and adopt such as we believe will be most likely to accomplish the intent of the legis- 
lature as we gather it from the act itself. Very respectfully, 

J. B. ALEXANDER, Asszstant Attorney General. 


















































A BANK’S REMARKABLE GROWTH. 


The Fort Sutter National Bank, of Sacramento, California, which, two years ago, 
started in a small store, on a side street, in the city of Sacramento, now occupies 
the finest quarters of any bank in Northern California. In two years the deposits have 
increased from a little over $100,000 to about ten times that amount The following 
figures show the increase in deposits: July 1, 1905, $108,000; January 1, 1906, $217,000 ; 
July 1, 1906, $405,000; January 1, 1907, $618,000; July 1, 1907, $1,053,000. 

The officers of the bank are: President, Frank Ruhstaller; Vice-President, E. 
L. Southworth; Second Vice-President, E. A. Nicolaus; Cashier, A. L. Darrows.. 





Savings and Trust Department 


DEVOTED TO MATTERS 


Of Especial Interest to Savings Banks and 


Trust Companies. 


SAVINGS ACCOUNT “A OR B EITHER TO DRAW.” 


A, owning deposit and putting account in this form, does not vest any present title to 
the deposit in B and does not vest a future title, to take effect at A’s death, as this 
would be making a will contrary to the statute. 


Schippers v. Kempkes et al., Court of Errors and Appeals of New Jersey, June 17, 1907. 


1. It being admitted that a deposited fund is the money of A., the mere issuing 
by a savings bank, at the direction of A., of a passbook to “ A. or B., either to draw,” 
or “in account with A. or B.,” will not constitute a present gift of the fund, evidenced 
by the passbook, to B. 

2. Nor will it constitute a valid gift to take effect upon the death of A. Sucha 
donative purpose in its intent and direction is testamentary in character; and, not be- 
ing made in the manner prescribed by the statute of wills, is invalid. 

(Syliabus by the court.) 


Appeal from Court of Chancery. 


Bill by Wilhelmina Schippers against Reinholdt Herman Kempkes 
and the Paterson Savings Institution. Decree for complainant and 
defendants appeal. Affirmed. 


Fort, J. On the 7th of May, 1891, Elizabeth Kempkes opened an 
account in the Paterson Savings Institution by a deposit of $135, re- 
ceiving as the evidence of the deposit its passbook in her name No. 
42,105. This account remained in this way from this date until Feb- 
ruary 14, 1903. Inthe meantime she had made other deposits, and, 
from time to time, drafts against the same. On this last date, as ap- 
pears by the exhibits, this entry was made on the depositor’s card of 
the savings institution: 

“ The name of R. Herman Kempkes added, by request of 
Eliza Kempkes, February 14, 1903.” 

The entry was also upon the passbook. The last deposit on book 
No. 42,105 was made October 19, 1903. On the same day book No. 
92,441 was taken out, the old book being full, and upon this new pass- 
book this entry was made: 

** In account with R. Herman or Eliza Kempkes.” 
In book No. 92,441 the last deposit was made on November 12, 
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1903. Mrs. Kempkes died November 20, 1903. The complainant is 
one of the executors of Elizabeth Kempkes, deceased, and the defend- 
ant is the other. There was due upon book No. 92,441 at the death 
of Mrs. Kempkes $1,811.26. From this account Herman drew after 
Mrs. Kempkes’ death $500, leaving $1,311.26. It is this fund that is 
in dispute here. The complainant claims this balance is a part of the 
estate of Mrs. Kempkes, and passed to the executors under her will. 
The defendant claims both as a present gift to him and by virtue of 
his survivorship of Mrs. Kempkes, his mother. The learned Vice- 
Chancellor who heard this case for the Chancellor found otherwise, 
and the decree of the Court of Chancery is in favor of the complain- 
ant. With this result we agree. 

The Vice Chancellor found that on the proof in this case there was 
not sufficient evidence of any donative purpose. With this view we 
are also inclined to agree, so far at least as any donative purpose in 
presenti was evidenced by any act of Mrs. Kempkes. The proof 
seems to establish only that she for convenience had her passbook so 
indorsed by the bank that either she or her son Herman cculd draw 
from the account on the presentation of it at the bank. She in no 
sense gave over the possession of the passbook to Herman, or ceased 
either her actual dominion over it or right to reduce the fund repre- 
sented by it to her own possession at any time. Under such circum- 
stances a present gift of the fund will not be established. Cook v. 
Lum, 55 N. J. Law, 373. It being conceded that a deposited fund is 
the money of A., the mere issuing by a savings bank at the direction 
of A. of a passbook to ‘‘ A. or B., either to draw,” or ‘‘ Paterson Sav- 
ings Institution, in account with A. or B.,” will not constitute a pres- 
ent gift of the fund evidenced by the passbook to B. Where the sub- 
ject of an alleged gift remains, or is immediately replaced, under the 
dominion of the donor, the gift is not complete. Paiker v. Copeland 
(N. J. Err. & App.) 64 Atl. 129. 

3ut it is contended that, even if the fund did not pass in this case 
by the indorsement upon the passbook during the life of Mrs. Kemp- 
kes, it did pass at her death to Herman, as the survivor, as a valid 
gift. Inthe course of his opinion, the learned Vice Chancellor who 
decided this case said that he would hold ‘‘that this contract, entered 
into by the savings bank with Mrs. Kempkes ard her son, would 
be a sufficient external form to constitute a valid gift if the dona- 
tive purpose be present.” If he meant by that, that if the evidence 
were sufficient to establish a present donative purpose and actual gift, 
within the principle of Cook v. Lum, supra, he, of course, was right, 
but, if he meant that, if the evidence had been sufficient to satisfy 
him of a donative purpose to take effect at the death of Mrs. Kempkes, 
he would have held the gift to be valid under the circumstances here 
proven, we are unable to agree with that view. Such attempted gifts, 
donatio causa mortis, are not valid, but are clearly void under our de- 
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cisions; not, of course, because of the Jack of a donative purpose, but 
because the intent or direction is testamentary in character, and not 
made in the manner prescribed by the statute of wills. Stevenson v. 
Earl, 65 N. J. Eq. 721. So that, in whatever light this alleged gift 
may be viewed, it is void and unenforceable. 

The decree of the Court of Chancery is affirmed. 


THE INCREASE OF SAVINGS BANK RATES IN CAMBRIDGE, 
MASSACHUSETTS. 


The following interesting statement has been made by Oscar F. 
Allen, of the Cambridge Savings Bank, in reply to the assertion of 
the Cambridge 777dune that the increase by the savings banks of their 
deposit rates had been influenced by the enterprise of the Central 
Trust Company in the field of savings deposits: 

“It requires no keen knowledge of menof business acumen, who have been for 
long years interested in the welfare of depositors in savings banks to discern from 
what source this unfortunate misapprehension sprang, but it is, nevertheless, a pity 
that the statements referred to appeared. I have been thoroughly familiar with the 
inside workings of one of the savings banks in Cambridge for more than a quarter of 
a century, and it gives me pleasure to be able to say that no man, or body of men, 
ever influenced by a hair's breadth the judgment of its board of investment in deter- 
mining how much interest the bank could pay to its depositors and keep the bank on 
a safe and reliable basis. In fact, the recent dividend at the rate of four per cent per 
annum was declared before any new departure in the affairs of the Central Trust 
Company had been made known to the public, and it is safe to say that the bank re- 
ferred to will administer its own atfairs ina safe and thoroughly business fashion, and 
will not b2 induced by any one to endanger the property of its depositors. 

“A savings bank in Massachusetts is the property of its depositors, and not 
of a body of stockholders; and in a well conducted bank all the earnings not used to 
pay taxes to the state, and to pay the expenses of conducting the bank’s affairs belong 
to and are credited to the persons who have money in the bank, or are used in com- 
pliance to wise and judicious laws for a surplus and guarantee fund to ensure full 
payment to depositors in case the bank should close its affairs. This statement is 
made because so many intelligent persons suppose that there is a board of stock- 
holders somewhere that reap some of the benefits from the money earned by the 
hard-worked-for earnings of the depositors. 

“National banks and trust companies issue stocks upon which earnings may be 
paid to persons who buy and own the stocks, but savings banks belong to the deposi- 
tors, and not only is this true, but it is known that one of the savings banks in Cam- 
bridge paid nothing to the men who invested its funds for a period of seventy years, 
except that, for about half of that period a nominal salary was paid to the president 
of its board of investment. 

“It will doubtless be of some interest to have it stated that it is generally conced- 
ed that the laws of Massachusetts have so guarded the depositors of savings banks 
that the element of safety enters more strongly into the management of them than 
any other banking institution, and that a depositor’s account is not subject to taxa- 
tion, except such tax as the bank pays, and that a deposit in a trust company or na- 
tional bank is taxable, the tax to be paid by the depositor. Inthe matter of the state- 
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ment regarding the per cent of return that savings bank depositors have received, I 
am able to make a statement which in a general way is correct. It is known thatone 
of the savings banks in Cambridge never has paid less than four per cent; and that 
probably previous to 1878 it paid six and seven per cent from its inception. Another 
paid about 6 per cent previous to 1844; from 1844 to 1864 about seven percent; 1864 
to 1877, about 6 per cent; from 1877 to 1895, about 4 per cent, and since that time 
about 3% per cent until the last dividend, which is at the rate of 4 per cent.” 


WASHINGTON BANKERS’ ASSOCIATION. 


Tacoma, WASH., July 18, 1907. 
RULES OF THE PROTECTIVE COMMITTEE. 

The Washington Bankers’ Association, in deciding to become the aggressive 
agent of its members for the apprehension and prosecution of criminals operating 
against members, devolves the executive work upon a Protective Committee of three 
persons (whose names are not made public), which committee has full power, when 
called upon for aid by any member, to take such steps as it shall deem proper, to de- 
tect, arrest, and prosecute the offenders. The committee is limited in the expense 
that it may incur to the amount of funds in the Treasury appropriated for protective 
purposes. 

The constitution of the Washington Bankers’ Association prohibits the Protective 
Committee from compromising or compounding with any parties charged with crime, 
or with their agents or attorneys. The policy of the association is to relentlessly 
pursue every criminal who attacksa member. The following rules govern the actions 
of the Protective Committee: 

1. Upon receipt of notification by the Secretary of any attempted or successful 
verpetration of fraud upon a member of the association, either by forgery, check- 
raising, robbing, or safe-breaking, accompanied by a full account of the offense, and, 
if possible, a description and photograph of the operators, the committee will at once 
undertake the apprehension of the criminals by such means as the committee may 
consider warranted, provided said notification is rendered to the secretary, by the 
member defrauded, within five days from the discovery of the offense. A case once 
committed to the association, which results in the apprehension of the criminal, can- 
not be taken out of its hands, nor the offense condoned or compromised. 

2. The association cannot take cognizance of frauds against a member committed 
by its employees. The officers of a bank must look to the sureties of its employee 
in such cases. 

3. The association cannot be held responsible for the payment of any reward or 
of any expense incurred for protective work which has not been previously authorized 
by the Protective Committee. 

4. When a defrauded member is also a member of the American Bankers’ Asso- 
ciation, and the crime committed comes within the category of those of which the 
American Bankers’ Association takes cognizance, the Washington Bankers’ Associa- 
tion will work the case in conjunction with the American Bankers’ Association if so 
requested to do. 

5. The Protective Committee shall be the sole and final judge as to the right of 
any claimant or claimants to any reward offered by this association. No claim for 
rewards shall be allowed in connection with any case that has not been regularly 
placed in the hands of the association by the defrauded member. No claim shall be 
entitled to consideration unless filed with said committee before the expiration of 
thirty days after conviction is secured. P. C. KAUFFMAN, Secretary. 
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ON THE TELLERS OF A COMMERCIAL BANK. 


The Receiving Teller’s Department. 
PART VI/11. 


DEPOSIT SLIPS (Continued). 


BY M. F. BAUER, 
Paying Teller of The American Exchange National Bank, New York. 


checks in his bank, though he receives immediate credit for the 


| is well understood by every depositor when he makes deposits of 
amounts of these deposits, these credits are made only in form, 


that is, the bank gives him a receipt in his pass book and credits 
his account on its books subject to final payment of these checks. But 
if any of these checks are refused payment by the drawee banks, the 
depositor agrees to pay his bank for these returned checks, or have 
them charged against his account. This custom is so thoroughly es- 
tablished that no depositor would think of holding his bank to the 
letter of the entries made by it in its books, and the bank, though 
in form the purchaser of the checks which are deposited with it, is 
actually merely the agent of the depositor. The criterion of the 
transaction is that the depositor looks in no way to his own bank for 
the amount of the checks, but solely to the drawee. 

Now, the question comes up, does the depositor as a matter of fact 
look to the drawee, or does he look to the credit of the account of the 
drawer with the drawee; that means to the money which the drawer 
has to his credit with the drawee ? To answer this question, and to 
let it show for itself, it might be well to trace the transaction from the 
inception of the original contract. A soldto B a bill of goods at a 
certain price. B gives his check for the agreed amount, to the order 
of A on the D bank, which A, thinking he knew the responsibility of 
B, accepted in payment. A, a depositor in the C bank, deposited this 
check in his bank for which the C bank gave A a receipt ii his pass 
book and credited his account. Both the C and the D banks being 
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clearing house members the C bank presented this check the next day, 
as customary, through the clearing house for payment. B for some 
reason not having sufficient funds to his credit at the bank that day, 
and the D bank having a right to return all ‘‘not good” checks to the 
sending binks before three o’clock on the same day, returned B's check 
to the C bank on account of insufficient funds. The C bank in turn 
retucned the check to A, notifying its bookkeeper of A’s account to 
hold the amount of the returned check against A’s account, and de- 
manding of A either his check or the money. This was an error of 
judgment on the part of A in accepting B’s check; and who should 
have known better or ascertained the responsibility of Bthan A? Cer- 
tainly the C bank had no interest in the matter further than as collect- 
ing agent for A, using due diligence and presenting the checks with- 
inareasonabletime. The D bank had no interest in the check further 
than that B kept an account with it. Ofcourse, had A been aware of 
the financial weakness of B hecould have presented the check to the 
paying teller of the D bank for certification, or even requested his 
bank to present the check immediately to the D bank for certification. 
The check might have been refused even then and A would still be in 
the same position. Of course, as we stand now A has aclaim against 
B and neither the C bank nor the D bank have any further connec- 
tion with the transaction. The C bank gave credit originally to A 
and afterwards received A’s check and charged his account. The D 
bank paid the check, with other checks to the clearing house, and re- 
ceived back its money for it by returning it totheC bank. Thisis a 
simple transaction, and while others may be more complicated, the 
principle is nevertheless the same. 

We will slightly change the proceedings of this transaction. A, 
not having sufficient confidence in B’s account, sends the check to the 
D bank for certification, and the D bank, finding that B has sufficient 
funds to his credit, certifies the check, charging B's account and mak- 
ing the check now an obligation of the D bank. A deposited the 
check to his account in the C bank, but the following morning the D 
bank failed to open for business, the bank having been examined the 
night before and found to be insolvent. The regular course of pre- 
senting the check was proceeded with, but failing of payment by the 
D bank the check was returned to the depositor A, and his account 
charged with it. This, therefore, closes the transaction with the C 
bank. B’s position is clear. He gave his check to A in payment, 
but A preferred the responsibility of the lL) bank to that of B, and so 
he had the check certified, thereby releasing B. B has nothing fur- 
ther to do with this transaction. He gave his check on the D bank, 
and the D bank charged his account with the amount. His part of 
the contract has been fulfilled. A now isa creditor of the D bank, 
and must accept his share pro rata of the distribution of the assets of 
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the D bank. Of course, had A not had the check certified, and though 
the D bank had failed, A, having used due diligence in depositing 
the check, B would still have been obligated to A for the money. One 
might say that the bank follows a loose practice by giving immediate 
credit for all deposits made; but it is simply another case, asin many 
others, where the form and the spirit of the transaction are distinctly 
different. Itis done in order to simplify and expedite its bookkeeping 
and operation. The spirit rules and that is the real intention of the 
parties. 

Banks have not all large accounts, but in comparison have many 
small ones. Among these smaller accounts will be some given to 
drawing against checks deposited, but not yet collected or reduced to 
cash. 

Suppose A, a small dealer, makes a deposit of various checks in 
his bank, and, having to meet certain obligations, draws his checks 
the same day against this deposit. The next morning at the clearing 
house the checks which he deposited and the checks which he drew 
cross. If the deposited checks are paid, his checks are good; if any 
one of them should be returned unpaid and his account charged with 
it, it would overdraw his account, and result in having his checks to 
the amount of the overdraft returned, for reason of ‘‘drawn against 
uncollected funds” or ‘*N. G.,” unless he was in a position to make 
good the overdraft at once. 

This is pretty close sailing to the wind, and an acccunt of this 
kind is not only unprofitable to a bank, but also dangerous, and it re- 
quires of a teller great care and watchfulness when he is obliged to 
handle such an account. 

But as dangerous as this may seem, there is still another account 
which is even more so. It usually locates in the newer and smaller 
institutions, though one may occasionally be found among the older 
and larger institutions, where it is nursed more as a matter of former 
than present mutual profitable business relations, and where there 
may be a possible chance with this aid of the account regaining its 
former sound state. This, however, is the exception. 

It is the depositor whose working capital is not sufficient for the 
business he is attempting to do, and either through misfortune, mis- 
management, or carelessness, he signs his name to checks irrespective 
of the fact whether he has or has not sufficient funds to his credit at 
the bank; expecting all the while that he will come into funds in 
time before these checks are presented for payment. Through such 
business methods he is compelled to spend considerable of his time at 
his bank, inquiring the condition of his account and if any of his 
checks have been presented for payment; knowing, of course, if any 
have, and not having sufficient funds to pay all he must now ascertain 
which of those have been refused and returned, and to whom. To 
get funds and to overtake these checks at the banks to which they 
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have been returned before they have been returned by the latter bank 
to its depositor is the next step. One of the means employed is to 
draw more checks, have them cashed by some friend, usually in a sa- 
loon or restaurant, and then hurry to the various banks. Sometimes 
these banks may be widely distributed, and, unable to get around in 
time to all of them he is obliged to go personally to the depositor and 
tender the money for his check. What excuse he may give for this 
action is problematical but no doubt the bank’s error had something 
to do with it. Of course, money tendered for payment to a teller for 
returned checks which are still in his possession should not be refused, 
but accepted, making a memorandum of the transaction and notifying 
his depositor, not only for the purpose of protecting him in future 
dealings with such parties, but also of discouraging and putting a 
stop to such transactions. 

It seems with some accounts that this is of daily occurrence, but 
generally it is the closing scene of perhaps a once prosperous busi- 
ness. Its speed to failure is also helped by some of the banks which 
retain these accounts charging the account one dollar for every check 
which the bank is obliged to return. A bank account of this nature 
is not only an expensive proposition for the one trying to carry it on, 
but in the end leaves in the hands of many people who have accepted 
or cashed such checks a lot of worthless paper. 

Every deposit made with the receiving teller should be accompanied 
by a deposit slip,—which is supplied to the depositor by the bank— 
giving the name of the depositor for whose account the deposit is in- 
tended, the date of the deposit, the total amount of all the United 
States and bank bills, the specie, and an itemized statement of the 
amounts of the checks, and at the bottom of the slip the grand total. 
This deposit slip is usually made up at the office of the depositor, 
either by himself, his cashier, bookkeeper or office assistant, and when 
it is ready to be sent to the bank it generally balances with the figures 
in the office books. Seldom is it that a deposit carefully prepared at the 
office of the d2positor gives any trouble to the teller, either through 
differences or omissions. 

There are some depositors, however, who wait until they arrive at 
the bank before they write up the deposit slip, either through their 
supply of deposit slips at the office or home having given out, or not 
having received the items intended for deposit until after they had 
left their office. With such deposits the teller should use extreme care 
in examining the items composing the deposits, for with these, especi- 
ally the one and two check deposits, the most errors are made. I know 
of many cases where depositors have made up their deposits at the 
bank and listed amounts on their slip without ever having looked at 
the amounts of the checks to see what the amounts really called for; and 
likewise so with currency deposits. The danger lies with the latter, 
however, when the bills are loose,—instead of strapped—and placed 
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in the drawer with the other bills, all identity as to the depositoris lost, 
and any such difference occurring in the deposit, and not discovered 
by the teller at the time of receiving the deposit, remains a mystery 
which only time and circumstance may be able to unravel. 

It happens, too, sometimes, that a depositor will come into the 
bank, hand to the teller his pass book with money or checks, or both, 
but having omitted to enclose the necessary deposit slip. The custom- 
er, perhaps being in a hurry, and the teller wishing to be obliging, 
will make out the slip for him, and give him the regular form of re- 
ceipt for the deposit in his pass book. Whether it is good policy for 
a teller to do this or not is a question. 

In most savings banks the teller makes out all deposit slips, while 
in some commercial banks the teller is not permitted to make out the 
deposit slips for the customers and they make that fact known through 
their rules printed in the pass book. In many of the banks of Ger- 
many a deposit slip must be filled out in the own handwriting of the 
depositor. A case in point was decided a few years ago which goes 
to show how unsafe it is for the teller to make out the deposit slip for 
a depositor, especially when the deposit is composed of money. The 
plaintiff, the depositor, claimed that he went into a certain bank, 
handed the teller a one thousand dollar bill to be credited to his ac- 
count, and for which he requested areceipt. The teller made out the 
deposit slip for him, put the bill in the money drawer, and entered the 
receipt for the deposit in his pass book. About eleven days there- 
after the plaintiff drew $600 against this deposit, and, when the check 
was presented at the bank, the cashier of the bank telephoned the 
plaintiff that his check of $600 had been presented, and that he had 
only $100 to his credit. The plaintiff immediately went to the bank 
with his pass book, and, opening it for the first time, discovered that 
the pass book showed a deposit of $100 instead of $1,000, and claiming 
the latter the amount of the bill. The defendant, the bank, denied 
this, claiming the bill deposited was only a $100 bill. Upon these 
facts the attorney for the defendant asked the court to charge ‘‘ That 
it was the duty of the plaintiff to look at his pass book when he re- 
ceived it, or within a reasonable time thereafter, and if the defend- 
ant’s position was prejudiced by the plaintiff’s neglect in that respect, 
then the plaintiff cannot recover.” Thecourt declined to charge that 
and left it for the jury to determine. Defendant excepted. 

The defendant cited in support of its contention the case of Leather 
Manufacturers’ Bank v. Morgan, 117 U. S. 96, and the case of Critten 
v. Chemical National Bank, 171 N. Y. 220. 

Smith J. (Omitting part of the opinion): 

‘*Those were cases, however, where the bank had paid a series of 
forged checks, and it was there held that inasmuch as the bank was 


liable to be deceived by skillful forgeries, there was a duty upon the 
part of the depositor to examine his vouchers when returned, in con- 
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nection with his check book, so as to ascertain if the checks paid were 
genuine or forged checks. 

‘‘In this state the duty of the depositor and the consequences of 
neglect of that duty is well defined in the case last cited. In that 
case the head note in part reads: ‘A bank depositor owes to the bank 
the duty of exercising reasonable care to verify returned vouchers by 
the record kept by him of the checks he has issued, for the purpose 
of detecting forgeries or alterations. A depositor by neglecting his 
duty in this respect, or by failing to discover and notify the bank of 
forgeries, does not, however, adopt raised checks as genuine and ratify 
their payment or estop himself from asserting that they are torgeries 
—his liability is limited to the damages sustained by the bank in con- 
sequence of such neglect. A bank is not relieved trom liability for 
raised checks, which it had paid before the account was balanced, by 
the failure of the depositor to subsequently discover the alterations 
unless thereby the bank has lost an opportunity to obtain restitution. 
A bank is, however, relieved from responsibility for raised checks 
which it paid after the account was balanced, by the negligence of the 
depositor in the examination of the returned vouchers and comparison 
with stubs of his check book which would have disclosed the altera- 
tions and prevented the subsequent frauds, in the absence of negli- 
gence on the part of the bank in paying the checks.’ 

‘*Tt will thus be seen that the depositor is not estopped, provided 
the negligence on the part of the bank concurred to create the loss to 
the bank. No authority is cited as holding, and I do not conceive 
that it can be the law, that a depositor is bound to examine his bank 
book to discover whether the bank cashier has blundered in counting 
the money deposited. In such case the loss to the bank is not inno- 
cently suffered, but is the direct result of its own gross neglect, in 
which case, within the authorities cited, the depositor can in no case be 
estopped. If, however, it could be held that the plaintiff owed some 
duty to the bank to examine the bank book to see whether the amount 
deposited had been properly entered, an estoppel cannot arise unless 
upon the evidence the bank has been prejudiced by that neglect on 
the part of the plaintiff. There isin this case no evidence whatever 
of any prejudice which would sustain a verdict of the jury based 
thereupon. It does not appear that any parties drawing from the 
bank on that day sums of $100 or more could not be found and their 
testimony not to be secured. The defendant should show prejudice be- 
fore the plaintiff can be held estopped, and any verdict finding that 
the defendant had been prejudiced by the plaintiff’s delay in this case 
could only be based upon speculation, in which a jury should not be 
allowed to indulge. 

‘‘Judgment affirmed for plaintiff.” 


(To be Continued.) 
a3 
FIDELITY TRUST COMPANY, NEW YORK. 


The progress of the Fidelity Trust Company far exceeds even the expectations 
of its managers. It commenced business May 22, 1907; on June 4 it had deposits 
aggregating $2,773,575, and on August 22d they were $3,030,821. This is a record 
surpassed by few banks or trust companies in the country. The capital is $750,000, 
surplus $750,000, and undivided profits, August 22d, $50,280. The officers are: 
Samuel S. Conover, President; Wm. H. Barnard and John W. Nix, Vice-Presidents ; 
Andrew H. Mars, Secretary ; Stephen L. Viele, Assistant Secretary. 
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T to submit questions of general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of those submitting inquiries are 


published, unless special request is made to the contrary. 
For unpublished replies, of a private nature, a reasonable charge is made. 


EFFECT OF CLAUSE ON CREDIT ADVICE SLIP. 


Consideration of binding nature of a notice printed on an advice of credit slip that out- 
of-town items are taken subject to payment, and that the bank will observe due diligence 
in selecting responsible agents but will not be responsible for loss of items in the mail. 


THE PEOPLE'S NATIONAL BANK, 


Editor Banking Law Journal: HACKENSACK, N, J., August 29, 1907. 
DEAR SIR :—One of our customers takes exception to the notice regarding re- 

sponsibility on our credit slips, and writes: “By advice of counsel we under- 

stand that, while banks may print this on their receipts, it is not law, and a number of 


cases have already been decided against the banks.” 
THE PEOPLE’S NATIONAL BANK 
OF HACKENSACK, N. J. 


Hackensack, N./., 


YOUR ACCOUNT has credit to-day for the 


following collections : 


Items payable out of town taken as cash are credited subject to payment. 
The People’s National Bank will observe due diligence in selecting respon- 
sible agents, but will not be liable for loss of items in the mails. 
Will you state the judicial position of this question in your JOURNAL, or refer to 


the number containing the information if you have already covered it. 
Yours very truly, W. A. LINN, President. 


Answer:—We believe that the courts, with some exceptions, wil] 
charge the customer with notice of the clause printed at the bottom 
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of the credit slip, as shown above, which is sent to him and that 
where he continues to do business and make deposits of out-of-town 
paper with the bank, that he will be held to have assented to the 
terms of the notice so that they will be binding upon him as a contract. 

We can recall no decision which has involved the binding effect, 
as a contract governing future dealings, of a notice on an advice of 
credit forwarded by a bank to its customer, but we are under the im- 
pression that there are one or more cases, decided upon other points, 
in which the courts have expressed the view that such notices on let- 
ters or postal cards of advice, have bound customers to their terms 
with reference to future dealings. 

As to similar notices on pass books there have been several de- 
cisions and these have been conflicting. 

In Massachusetts and Minnesota, notices printed in the pass-books 
of customers have been regarded as binding upon them on the theory 
of implied assent. In the case of Taft v. Quinsigamond National 
Bank, 16 B. L. J. 52, the court used this language in acase involving 
the question whether, when a bank credits a depositor’s check as 
cash, the bank takes title or is merely an agent for collection: 

‘‘The matter may be regulated by statute, as in the State of New 
York or there may be general usages of business obtaining in the locality 
which color the transaction. Soa bank by general notices printed on tts 
pass books or deposit slips or otherwise brought to the knowledge of its de- 
positor or by agreement with the particular depositor as to his own 
deposits, or by crediting negotiable paper as paper and not as cash, or 
by a particular contract in any special instance, may define its posi- 
tion as that of agent or purchaser. Usually the cases in which a bank 
is held to have been only an agent for collection have as a controlling 
element, evidence of usage, or notice, or particular agreement. In 
the present case there was no evidence of usage or custom, wor was 
it shown that defendant informed its customers by notices upon its pass- 


books or deposit slips or otherwise that it accepted deposits of commer- 
cial paper only as agent for collection”’ etc. 


This shows the judicial view of the Supreme Court of Massachu- 
setts to be that a bank may, by notice, printed in its pass book, or 
on a deposit slip, or otherwise brought to the knowledge of the de- 
positor—as by notice printed on a credit slip—change the common 
law rule governing the nature of its liability, the customer receiving 
such notice and doing business thereunder being deemed to have as- 
sented to its terms. 

So, also, the Supreme Court of Minnesota in Minneapolis S. & D. 
Co. v. Metropolitan Bank, 76 Minn. 136 held that a notice in a pass 
book that the bank in forwarding items to other points would select 
responsible agents but would assume no risk or responsibility on account 
of their omissions, negligence or failure, had the effect of limiting 
the liability of the bank as provided, but did not protect the bank 
where it negligently mailed an item for collection direct to the drawee, 
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asthis was not in accordance with the contract evidenced by the notice. 

But in a New York case (Elder v. Franklin Nat. Bank, 16 B. L. J. 
100) a pass book clause relieving the bank from liability in case it 
failed to obey a stop-order was held not to protect the bank where the 
customer testified he had never read it and was unaware of its terms, 
which statement the jury believed. Also in a case decided last year 
in Missouri (Landa v. Traders Bank of Kansas City, 94 S. W. 770), 
the court refused to hold a customer bound by a printed notice in a 
piss book relieving the bank from responsibility for the neglect or de- 
faults of agents and providing that checks and drafts were credited 
subject to payment, in a case where the bank had an agreement with 
its customer to collect his out-of-town drafts for a compensation of 
ten cents on each one hundred dollars. In this case the agent bank 
had taken a check in payment of an item, advised the home bank that 
the item was collected and the home bank had credited its customer 
with the amount. The check so taken was dishonored and the home 
bank cancelled the credit. The court held that the bank could not 
charge back theamount. It was insisted that the notice printed in 
the pass book that the bank assumed no responsibility for the neglect 
or default of the correspondent precluded the customer’s right of re- 
covery but the court said: ‘‘We do not think this evidence could in 
any way affect the merits of the question because the parties were 
bound by the contract and not by the printed notice. Notwithstand- 
ing its presence on the book in question the plaintiff had a right to 
contract otherwise, by the terms of which plaintiff was only to be 
credited after collections were made, less the agreed price for the ser- 
vice.” But this is not in reality a decision that the printed notice 
was not binding upon the customer as a contract but that it was super- 
seded by the further contract concerning collections at an agreed 
compensation. The language‘‘notwithstanding its presence on the 
book in question, the plaintiff had a right to contract otherwise”’ in- 
dicates, by the use of the word ‘‘otherwise” that the pass book notice 
was a contract which would have been binding had there been no 
other contract. 

We are not aware of any decisions which have involved the effect 
of notices on deposit slips. 

In conclusion, as a general proposition, we believe that a notice 
limiting liability printed in a passbook, or on a deposit slip, or on an 
advice of credit slip, will bind the customer as a contract provided he 
has knowledge of its terms. The difficulty in some cases is to prove 
that he is aware of its terms where he expressly denies knowledge; 
but as a general thing a customer who is dealing with a bank 
and daily making deposits and receiving credits in a passbook in 
which such notices appear, or who is filling out deposit slips contain- 
ing such printed clauses, or who is receiving printed advices of-credit 
containing notices of the terms on which the bank will be liable could 
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hardly be believed were he to testify that he was unaware of what 
such notices contained. Some courts, as shown, hold him bound on 
the theory of implied assent. The rule as to savings bank depositors 
is almost universal that a depositor who accepts from the bank and 
uses a deposit book containing printed regulations, assents to the 
regulations, which become binding as a contract between bank and 
depositor. (See, for example, Chase v. Waterbury Sav. Bank, 77 Conn. 
295.) As to commercial banks, while the rule is not, as yet, so firmly 
established or universal, we believe that the judicial view held in 
Massachusetts and Minnesota will ultimately prevail. 

For literature on this subject see article in the Banxinc Law Jour- 
NAL for February 1898, at page 113, publishing communications from 
a number of bank officers in different states upon the methods used to 
limit the banks liability and illustrated by forms of deposit slips, col- 
lection receipts, advices of credit and other forms containing notices 
limiting liability for collections. 

See also article upon ‘‘ The efficacy of pass book rules as relieving 
banks from liability under the general law,” in the Journau for Feb- 
ruary 1899, p. 79. 

See also form of deposit slip used by a bank in the state of Wash- 
ington in the Journat for January 1905, at page 62. 


PROTEST BY RESPECTABLE RESIDENT OTHER THAN NOTARY. 


Negotiable Instruments Law apparently allows in all cases; but would probably be 
construed as limited to cases where no notary can be conveniently found. 


THE FIRST NATIONAL BANK, 
Editor Banking Law Journal: MOUNTAIN HOME, IDAHO, August 15, 1907. 
DEAR SIR :—Would you kindly advise whether it is the meaning of the Nego- 
tiable Instruments Law, Sec. 154, than any respectable resident in the presence of two 
witnesses may protest negotiable paper as well as a Notary. Does this apply to any 
case, or does it apply only where a Notary can NOT be secured ? 
It would seem to me from the paragraph that ANY respectable person in presence 
of two witnesses may do this, whether or NOT a notary was conveniently located. 
Very truly, H. D. RECKMEYER, Cashier. 


Answer.—The section of the Negotiable Instruments Law in ques- 
tion (Sec. 262 N. Y. Act) provides: 
Protest; by whom made.—Protest may be made by: 
1. A notary public; or 
2. By any respectable resident of the place where 
the bill is dishonored, in the presence of two or more 
credible witnesses. 


The rule of the law merchant was that the protest must be made 
by a notary public, except that when no notary could be conveniently 
found, the protest could be made by any respectable person in the 
place where the bill was dishonored. Such person was only com- 
petent in the event that no notary could be conveniently found. It 
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was doubtless the intention of the framers of this section to make no 
change in the common law rule but simply to codify it. In Todd v. 
Neal’s Administrator, 49 Ala. 273, which is cited by the author of this 
act as authority for the paragraph in question, the court says: ‘* The 
holder of a bill of exchange is not bound to rely on the agency of a 
notary public, in order to have the bill protested upon its dishonor, 
though this is the most usual and convenient practice. If there be 
no legal notary, then, on demand and refusal of payment, it is suffi- 
cient if the protest be made out and drawn up by a respectable inhabi- 
tant of the place where the bill is payable in the presence of two wit- 
nesses; and it should be made out and drawn up in the form required 
by the law or usage of the place where it is made.” 

The section as drawn, apparently authorizes protest to be made 
either by a notary or by any respectable resident, irrespective of 
whether the notary is absent or inaccessible, but we do not think this 
was the intention and, read in the light of the law merchant, the 
courts would probably construe the section in accordance with the rule 
of the law merchant and not as changing it. The courts would prob- 
ably read into sub-section 2 the implied condition ‘‘in case no notary 
can be conveniently found.” This condition should have been ex- 
pressed in the drafting of the section but we think the courts would 
imply it. At all events, it would not be safe for any bank to act upon 
the construction that the section authorized protest by any respectable 
resident, although a notary was at hand and could be secured. 


COMPETENCY OF NOTARY. 


Law of Colorado as to his competency to take acknowledgments or make protests where an 
officer or a stockholder of the bank in interest. 


FIRST NATIONAL BANK, 


Editor Banking Law Journal: La JUNTA, COLO., September 3, 1907. 

DEAR SIR:—In your JOURNAL for August you discuss the question of competency 
of an officer and stockholder of a bank acting as Notary Public in matters in which 
the bank is interested. 

I would like to inquire whether one who is an officer and stockholder in a bank 
in this State is qualified to make protests of paper on behalf of the bank—whether the 
bank is the owner of paper or holds it for collection. 

I would be glad, also, if you would state whether in this State such a person may 
take acknowledgments of deeds, mortgages and other instruments running to or given 
by the bank ? Yours respectfully, Rost. W. PATTERSON, President. 


Answer.—The question of the competency of a notary who is a 
stockholder of a bank in Colorado, to make protests of paper owned 
by the bank, or to take acknowledgments of mortgages or other in- 
struments, running tothe bank is somewhat uncertain in Colorado, as 
it has not, as yet, been definitely passed upon by the courts of the 
state. The Supreme Court of Colorado in 1890 in Brereton v. Ben- 
nett, 15 Colo. 254 held that the taking of an acknowledgment by a 
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notary, who is also the mortgagee, would be against the policy of the 
law and invalid; but that the fact that the notary was a partner of 
the mortgagee and negotiated the loan secured by the mortgage did 
not invalidate the acknowledgment where it was not shown that the 
notary wasa party in interest to either the lien or the note. 

In this case, the mortgage was to an individual, not to the partner- 
ship. Had the mortgage been to the partnership of which the notary 
was a member, or to a corporation of which the notary was stock- 
holder, the inference is reasonable that the notary would have been 
held disqualified by reason of interest; at all events it would not be 
safe to consider him competent under such circumstances. 

We know of but one other case in Colorado relating to the subject, 
Hirzel v. Schwartz, 17 Colo. App. 470, decidedin 1902. Husband and 
wife were indebted to a building and loan association upon a note, 
secured by trust deed which was a lien on the real estate and home- 
stead interest of the wife. Becoming delinquent as to taxes and inter- 
est, anew note and trust deed were given in substitution, covering 
the old loan and delinquencies. The acknowledgment of this deed 
was taken before a notary who was a stockholder of the building and 
loan association. The wife asked the court to cancel the new trust 
deed as to her homestead right because the notary was incom- 
petent. The court refused saying ‘‘this defect, 7 ove,” did not pre- 
judice the wife; that the association extended the old loan in reliance 
upon the representation that the new deed conveyed every interest 
conveyed by the old; that ‘‘the relief sought is without offering to 
pay the debt, make good her covenants or reinstate the securities 
which were a lien upon her homestead substituted by the new note 
and trust deed, and a sufficient reason for denying the relief appellant 
seeks is that he who asks equity must do equity.” 

This case, as seen, leaves it uncertain whether an acknowledgment 
of a mortgage or other instrument running to a corporation, is invalid 
if made before a notary who is a stockholder, but does not alter the 
view that it may be invalid, hence should not be relied on. 

In the present state of the law in Colorado we should say a notary 
who is a mere officer, not a stockholder, of a bank would be compe- 
tent to protest the bank’s paper or take acknowledgments of instru- 
ments to or by the bank; that although a stockholder, he would be 
competent to protest paper not owned, but held by the bank for col- 
lection; but that where a stockholder, his competency to protest paper 
owned by his bank or to take acknowledgments of instruments run- 
ning to his bank is questionable; although instruments executed by 
the bank might not fall in the same category. 

The proposed legislation drafted and recommended for enactment 
by the Standing Law Committee with reference to the competency of 
notaries would regulate and clear up the situation in question and the 
bankers of Colorado should endeavor to have it enacted. 
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MECHANICAL BOOKKEEPING IN BANKS. 


That almost every operation involved in keeping the books of a bank, from those 
of a great metropolitan concern to those of a village institution can be done from first 
to last by machinery is no longer a fantastic theory or hazy experiment, but a fact, in 
daily demonstration. The revolution has been gradual but none the less sure, and the 
stability of the new system is attested in more ways than one, not the least of these 
being the fact that institutions equipped with it are coming to regard the older 
methods as crude, cumbersome, and deservedly obsolete. 

The machine which has made possible this radical departure has, at first glance, 
much of the appearance of an ordinary typewriter, and as a matter of fact, it is a writ- 
ing machine, but one with such features added to and incorporated in its mechanism 
as to immediately arrest and hold the attention of all interested in progressive busi- 
ness systems, and the elimination of the tardy, roundabout and very often inaccurate, 
methods of manual work. Of these features, the principal ones, namely: the adding 
and tabulating mechanisms, and the book-recording desk adjustment, shall be touched 
upon here in their relation to the complicated and elaborate systems of bank book- 
keeping. 

Writing upon a flat surface or “ platen” (as distinguished from the round cylin- 
der of the typewriter) the machine accommodates books bound in the ordinary way, 
from the heaviest ledger down, by means of a device whereby the book is sunk into the 
desk, the page desired for writing being turned over the platen, where if necessary a 
carbon sheet provides for copies of all matter written. Or it can with equal facility 
and convenience accommodate loose leaves, made in duplicate, one sheet to serve as 
a depositor’s statement, and the other to be filed later in binders made for the purpose 
as part of the bank’s records. By means of the adding mechanism all figures set 
down are automatically added and proven. The totals can be carried from one col- 
umn to another, the debits in black; the credits in red, or vice versa, each machine 
being provided with an adjustable two-color ribbon. The adding registers, which are 
about an inch in width and are fixed upon a rod at the back of the machine, will add 
in any column, upon any part of the writing surface of the sheet. Registers to the 
number of twenty can be operated upon each machine. 

In this way the listing of checks, the issuing of collection letters, the posting of 
depositor’s accounts, and all the work of the individual ledger, credit and debit journal, 
daily balances, etc,, can be accomplished with an accuracy and facility unknown 
under the old methods. 

The methods and machines described are those of the Elliott-Fisher Company, 
whose general offices are located at 329 Broadway, New York City, with branch 
offices throughout the world. 
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MERCHANTS’ NATIONAL BANK, BURLINGTON, IOWA. 


In its official report to the Comptroller of August 22d, the Merchants’ National 
Bank of Burlington shows deposits of $1,225,177, surplus and undivided profits, 
$126, 361 ; total resources, $1,549,833. The capital is $100,000. The progress of the 
Merchants’ National under the management of J. L. Edwards, the president, has 
been highly satisfactory to the directors and stockholders. Mr. Edwards is a member 
of the Executive Council of the American Bankers’ Association, and takes an active 
interest in that Association’s affairs, as well as the State Association of Iowa. ; 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending Sept. 8, 1906, and Sept. 7, 1907, respectively, 


together with a computation of the proportionate increase or decrease of deposits for the year: 


BANKS. 


- Bank of N Y., N. B.A... 
Bank of the Manhattan Co 
Merchants’ National 


Mechanics’ National 
Bank of America 
Phenix National 


National City 
Chemical National 
Merchants’ Exch. National 


Gallatin National 
Nat. Butchers & Drovers’ 
Mechanics & Traders’... 


Greenwich 
American Exchange Nat. 
Nat Bank of Commerce. . 


People’s 

Nat. Bank of N. America. 
Hanover National 
Citizens’ Central National 


Metropolitan Bank....... 
Corn Exchange 

Oriental 

Importers & Traders’ Nat 
National Park 

East River National 
Fourth National 

Second National 

First National 

Irving National Exchange 
Bowery “ee 
N. Y. County National... 
German-American 

Chase National 

Fifth Avenue 

German Exchange 
Germania 

Lincoln National 
Garfield National 

Fifth National 

Bank of the Metropolis... 
West Side Bank 

Seaboard National 


First National, Brooklyn. | 


Liberty National......... 
N. Y. Produce Exchange. 
New Amsterdam National 
State Bank 

Fourteenth Street Bank... 


Totals 


Loans, 
1906 


3 16,637,000 
21,782,000 
11,981,000 
20,278,000 
20,955,600 

6,38 3,000) 


155,797,000 
24,149,700) 
5,969, 100 
8,356,200) 
2,535,800 
6,617,000) 
5,08 3,000} 
27,534,700) 
131,797,500) 
20,566,600) 
3,218,600) 
5,662,300} 
2,140,000) 
1 3.786,000| 
50,817,200} 
18,593,900 
3:442,900) 
7,534,200 
10,721,000 
34,685,000 
9,704,800) 
24,186,700) 
67,851,000 
1,216,200! 
18,670,300) 
9,669,000 
88,168,500 
9,082,900) 
3,715,000) 
5.352,000) 
4,082,200) 
48,764,000) 
9,739,200 
3,465,100 
4,630, 500: 
13,232,100) 
7,640,500 
2,917,000 
9.724.400 
4,412,000 
14.77 5,000 
4,826,000 
10,763,200 
6,335,200 
5,687,000 
13,212,000 

















$ 17,097,000) 


Loans, 
1907. 


23,950,000} 
13,793,000) 
20,414,000 
20,624,800 
7147 3,000) 
156,236,900 
25,276,800 
6,169, 300) 
8,395,400) 
2,213,000) 
16,231,000) 


| 
j 


5,912,800) 
238,022,000) 
136,289,700 || 


17,943,900, 
3,209, 300) 
5.570.300 
2,031,300) 

15,037,200 

54,660,900) 

20,389,100) 
3,061,300) 
7,323,600) 

11,493.700) 

36,179,000) 

10, 323,900} 

24,909,700 

72,310,000) 
1,143,600 

18,169,000 || 
8,799,000) 

91,455,400 

14,454,000) 
3,399,000) 
5,835,700) 
3,904,600 

49,671 »400 || 
9,491,100 | 
3,529,500 | 
4,587,900 | 

1 3,054, 300 | 
7,154,000 | 
2,955,100) 
9.635,800 
3,918,000 

15,495,000) 
4,128,000} 

12,916,600) 
6,434,400] 
4,528,600 

13,963,000) 
6,841,300) 














ienaememnaiena” 
$ 14,550,000 


Deposits, 
1906 


25,002,000 
13,88 3,000 
19,182,000 
21,973,500 

5,122,000 

138,950,800 

22,742,000 
6,174,100 
6,010,700 
2,436,200 
7,244,000 
5,800,000 

19,663,800 

106,07 5,200 


16,947,700 
3,356,300 
5,656,000 
2,495,000} 

1 3,160,300 

58,974,600 

18,083 600 
3,668,900 
6.981,500 

10,969,000 

41,232,000 
9,010,000 

21,052,000 

77,479,000 
1,307,400 

20,222,200 
9,586,000 

71,087,000 
8,882,300 
4,101,000 
5,653,400 
3,91 3,800 

54,699.400 

11,348,800 
4,011,000 
5,488,200 

14,436,200 
7,783,600 
3,029,300 
8,661,900 
4.565,000 

16,741,000 
4,931,000 
8,911,700 
7.250,300 
6,564,400 


t Deposits, | Per Cent. of 


1907. 
$ 15,386,000 
27,250,000 
15,155,000) 
20,484,000] 
21,230,600 


6,711,000) 31. 
136,529,800| .... 


23,903,000) 
6,384,300} 


5,766,400) .... 


1,950,000} ... 


18,904,000) 
6,130,500) 
20,496,600 
111,491,000) 


12,619,900 


3,397,500) 


5,515,300 


2,389,200) 


13,766,000) 
62,665,300) 
19,164,200) 

3,947,500) 

6,742,400 
11,495,900 
41,712,000) 

9,901,800) 
21,355,000) 
82,072,000| 


1,255,900) ome 
17,947,000} ... 
9,010,000} .... 


79,172, 300| 
1 3,830,000) 


3,556,000) svt 


6,087,000) 


3,649,800) ec 


53.190.700 
10,252,900 
3,923,400 
5:742,600) 


13,845,500] ... 
7,104,700| .... 


2,840,400 
8,506,300 


4,195,000) aa 


17,647,000 
3,928,000 
10,992,700 
7,512,500) 
5,073,600 
15,545,000 
7,160,500 








$1,038,846, 100 














$1,088,597,200)|/$1 001,867,100 
| 





$1,046,48 5,000 


+ United States Deposits included, $29,127,000. 
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